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CASES 


ARGUED AND DETERMINED 


Supreme Courtof the State of Georgia, 


AT SAVANNAH, 
JUNE TERM, 1861. 


Present—JOSEPH H. LUMPKIN, 
RICHARD F. LYON, | Foocrs 
CHARLES J. JENKINS, 





Joun Sticox and W1F¢, plaintiffs in error, vs. JamEs Har- 
PER and JoHN NELson, executors of Matthew Nelson, 
deceased, and Jonn B. BrrrHwHIsTLE and MARGARET 
CHAMBERLAIN, trustees of the Braithwaite School, de- 
fendants in error. 


(Mr. Justice Jenkins did not preside in this case.) 


Testator, by his last will, directed that his executors invest $2,000 00, 
and that the income of the same be remitted annually to the trustee 
of the Braithwaite School, in the parish of Ripon, and county of 
York, in England, said trustee to be elected trienially by the parents 
and guardians of the children legally entitled to the use of the school. 
The legal title to said school was in John B. Birthwhistle and Marga- 
ret Chamberlain, as trustees, under decree in Chancery, and the deeds 
under which the charity was originally founded. Under the deed of 
endowment these trustees could appoint and remove the teacher of the 
school at pleasure, could select three poor children annually to have 
the benefit of said school, etc. The will of testator provided that 
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the trustee elected to take the income of his bequest, should havea 
vote in the selection of the teacher, and have the privilege of admit. 
ting to the use of the school ten poor scholars, etc. After the be. 
quest was made known to the trustees in England, they called a meeting 
of the persons entitled to the use of the school, for the purpose o¢ 
electing a trustee to receive this bequest, and to apply it according to 
the directions of the will, etc. One of the trustees having the legal 
title, to-wit: John Barton Birthwhistle, was elected such trustee, who 
accepted the office, agreeing, on the receipt of the bequest, to apply 
and administer the same for the uses and purposes set forth and con- 
tained in the will of testator. The heir-at-law filed a bill against the 
executor to pay over said bequest, on the ground of its uncertainty, 
and the impossibility of carrying the same into effect, because the 
bequest was repugnant to the provisions and condition of the foun- 
dation of said school, ete. To this bill John B. Birthwhistle and Mar. 
garet Chamberlain, as trustees, were made parties defendants. Held, 

1. That it was no error in the Court to allow such portions of the answers 
of the trustees as set up the alternative right of said trustees, of John 
B. Birthwhistle, as trustee, with the exhibits referred to supporting 
that title, to be read to the jury as a part of the pleading. 

2. There is no error in the refusal of the Court to give a charge request- 
ed when no injury results to the party making the request, in conse- 
quence of such refusal. 

3. It is not a good reason to deprive the Braithwaite School of the 
benefit of the bequest in its favor, that the trustees violate their duty, 

4, Although the conditions imposed by the testator in his bequest area 
little inconsistent with the original charity, they are not so repugnant 
thereto as to defeat any of the intentions of the original founders, and 
the trustees having agreed to accept the bequest as made, which they 
were not bound to do, but might have rejected it, when the heir-at-law 
would have taken, they are bound to adhere strictly to the trust, and 
a Court of Chancery will not disturb it. 

5. The charity, and the beneficiaries thereof, being in England, it was 
proper for the Court to direct the whole fund to be transferred to the 
trustees in England, to be there invested for a proper execution of the 
intentions of the testator. 


In equity, from Richmond county. Tried before Judge 
Hott, at the December, Term, 1860. 


The facts are stated in the opinion of the Court. 
SNEAD, for plaintiffs in error. 


STARNES, for defendants in error. 
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By the Court.—Lyon, J., delivering the opinion. 


Matthew Nelson, by his last will and testament, after some 
specific legacies in favor of his wife Charlotte, and nephew 
John Nelson, and directing the sale of the balance of his 
estate by his executors, made the following bequest: 

“TJ also giveand bequeath to my wife Charlotte, one-third 
part of all the rest and residue of my estate not heretofore 
devised away, to be paid to her within a reasonable time after 
the sale of my estate. My will.and devise is, that one other 
third part of my estate not hereinbefore devised away, may 
be equally divided between my brother Peter, and all my 
nephews and neices, and the three children of my beloved 
Charlotte, to be paid to them as soon as convenient after the 
sale of my estate. My will and desire further is, that the 
remaining third of my estate not hereinbefore devised away, 
may be disposed of as follows: that is to say, that the sum 
of two thousand dollars be invested in stock, by my execu- 
tors hereinafter named, and the income of the same be remit- 
ted annually to the trustee of the Braithwaite school, in the 
parish of Ripon, and the county of York, in England, for 
the use of said school, and the purposes hereinafter men- 
tioned. The trustee of said Braithwaite school to be elected 
triennially by the parents and guardians of the children 
legally entitled to the use of said school, and said trustee to 
have a vote in the selection of the teacher or teachers, and 
to have the privilege of admitting to the use of the school 
ten poor scholars whom he considers the most deserving. 

My will also is, that the first year’s income, of said sum of 
money, may be applied to the repairs of said school-house 
and its appurtenances, and that the income of all subsequent 
years from said sum, two-thirds be allotted to the teacher or 
teachers, and the remaining third be appropriated to paying 
the expenses of three respectable weekly newspapers for the 
use of the school and the neighboring inhabitants,.and the 
purchase of books for the school or to form a library, and 
for the purchase of stationery for the use of said school.” 

This will was admitted to probate in the Ordinary’s office 

VoL, xxxu—41. 
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of Richmond county, upon the application of the executors, 
John Nelson and James Harper, in 1840, and a sale made 
by them of the testator’s property, not specifically disposed 
of by the will, in May, 1847. This bill was filed by John 
Sileox, who had intermarried with Charlotte, the widow of 
testator, and his wife, Charlotte, against the executors, John 
Nelson and James Harper, to the April Term of Richmond 
Superior Court for the year 1857, calling upon the executors 
for an account, and to pay over to them as sole heir-at-law 
in right of the wife, the legacy of $2,000 00 to the Braith- 
waite school, as a lapse legacy, alleging that there was no such 
person or legally constituted corporation in existence, or ever 
had been, entitled or authorized to take such bequest, and 
that no such claimant had, up to that time, presented any 
claim to said sum; nor had the executors been informed 
of the existence of any such person. Afterward, and at the 
May Term, 1858, of the Court, before final decree, Margaret 
Chamberlain and John Burton Birthwhistle, as the trustees 
of the Braithwaite school, at Dacre, with Beverly in the 
parish of Ripon, county of York, England, applied in Court, 
by their attorney, and upon application, were made parties 
defendants to the bill. Hereupon the complainants, on mo- 
tion, amended their bill, still insisting upon their right to 
fund as a void and lapsed legacy, and alleged, that there was 
not, at the death of the testator, or ever had been, any such 
Braithwaite school, in the parish of Ripon and county of 
York, England, as described in the will, that legally existed 
either by letters patent or by Act of Parliament; that the 
said Margaret and John Burton were not trustees legally 
authorized to take and hold the bequest as that attempted to 
be made by the will; that such trustees could not legally 
take such bequest, limited and unrestricted as it was by the 
will under the fundamental law of said school, of which they 
were trustees; that “the Braithwaite school,” the intended 
donee of testator’s will, was the Braithwaite school in the 
parish of Ripon, and county of York, England, and not the 
one of which defendants, Margaret and John B., were trus- 
tees, which was a different school, that is to say, one situated 
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and located in the parish of Dacre, or some other parish in 
England ; that the trustees parties hereto are not elected in 
the manner prescribed by the testator, nor is there any 
authority for such election; that the objects of testator’s in- 
tended bounty are so vague and uncertain that it is impossi- 
ble to ascertain who they are, and that it is impossible to 
carry testator’s bounty into effect as intended, that therefore 
the legacy lapses. The original and amended bills were 
answered by the defendant, by the executors jointly, and as 
no point arises on their answer, no notice is taken of it. The 
defendants, Margaret Chamberlain and John Burton Birth- 
whistle, answered jointly, that there is, and for many years 
has been, in existence and in operation, in the parish of 
Ripon and county of York, England, a school denominated 
and known as the Braithwaite school, of which they are, and 
since the 9th of December, 1831, have been, the legally and 
regularly appointed trustees and managers thereof; that it 
was constituted and endowed by conveyance, dated 21st 
January, 1778, between William Day and Peter Buck, of 
one part, and John Day of the other; that these respondents 
were appointed trustees to execute the trusts of such deed, 
by order of the Vice Chancellor of England, in a proceed- 
ing instituted in that Court for that purpose, on the 5th of 
August, 1831; that said Court, and at the same time, ap- 
pointed and ordered John Coverdale to convey and assure to 
respondents the estate and premises to said charity appoint- 
ment, and that said Coverdale, in obedience to said order in 
chancery, did, on the 8th and 9th days of December, 1831, 
by indenture of lease and release, convey and assure to res- 
pondents, upon the trusts in the conveyance from Day and 
Buck expressed, and that they are bona fide claimants of said 
bequest, against the complainants and their co-defendants, and 
in their character as trustees of the said Braithwaite school, 
in the parish of Ripon and county of York, England, and 
for the use and advantage of that very benificent charity ; 
that there is not, in the parish of Ripon, county of York, 
England, any school bearing that name, the Braithwaite 
school, or answering to that description, other than that 
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whereof respondents are trustees; that the same is the schoo] 
held by the testator in his testamentary intent and designated 
in said clause of his will at the time of the making thereof; 
that the testator had been educated at said school, and by 
said clause intended, no doubt, to compensate said school 
for the benefits he had derived therefrom, and confer g 
lasting benefit on his native parish; that as trustees of said 
school, they have the ability and willingness to apply the 
income and profits of the bequest as testator hath directed, 
and verily intend to do so; that on the 29th day of March, 
1859, a meeting of all the parents and guardians of all the 
children entitled to the use of said school, was had in the 
school house for the purpose of electing a trustee of said 
school for three years, to receive and apply the said legacy 
and income thereof to and in accordance with the provisions 
of the will, when respondent, John Burton Birthwhistle, was 
unanimously elected as such trustee and for such purpose, 
who had accepted the appointment, and said John Burton, 
answering for himself, says that, if said bequest shall be paid 
to him he will duly apply the same in execution of the trusts 
and directions of the will, and the trustees pray that the 
bequest be paid to them jointly, or to John Burton Birth- 
whistle solely, as trustee or a trustee of said school. 

To this answer were attached, as exhibits, copies of the 
deeds from William Day and Peter Buck to John Day, of 
1778, copy of proceedings, and order in Chancery, in the 
matter of the Braithwaite school, appointment of trustees to 
fill vacancy, etc., of the deeds from Coverdale to the trustees, 
and proceeding of the parents and guardians of children 
entitled to the use of the school in the election of a trustee, 
and his aczeptance of the same. All of which on the trial 
were read in evidence in support of the answer, from which 
it appeared that William Day and Peter Buck, in 1778, con- 
veyed to John Day, his heirs and assigns, and certain mes- 
suages and premises called Deering, situated in Dacre with 
Beverly, in the county of York, with nine beast or cattle 
gates, or depasturing for nine beasts or cattle, in and upon a 
certain stinted pasture, called Dacre pasture, and also the sum 











SAVANNAH, JUNE TERM, 1861. 645 


Sileox and wife vs. Harper, Nelson et al. 











of £140, upon trust, that the said William Day and Peter 
Buck lay out and expend the balance of the said sum of 
£140, after deducting certain expenses, in the erection of 
school houses, and such other buildings as should be neces- 
sary and proper to be enjoyed with the same, in some conve- 
nient part of the township of Dacre with Beverly, and they, 
as trustees, their heirs, executors, administrators and assigns, 
and the trustees for the time being of the said freehold and 
leasehold premises should apply and dispose of the balance 
of the clear yearly rents and profits of the premises after 
payment of repairs and necessary improvement of the prem- 
ises, “to such persons as shall from time to time be appoint- 
ed school master by the said Day and Martin, or the survivor, 
or the trustees for the time being, of the said trust estate and 
premises,” which master, so to be appointed, is to teach and 
instruct in reading the English tongue, and in writing and 
arithmetic, the children of those parents who, for the time 
being, shall reside in the hereby bargained and sold messuage, 
and in three other messuages or dwelling houses, called Deer 
Jug houses, and four houses adjoining to the north side of 
a common called Braithwaite, one house called the Hole 
House or New House, and three houses adjoining to the 
south side of said common, called Braithwaite. All which 
houses situate and standing in the township of Dacre with 
Beverly aforesaid; and also the children of those parents 
who, for the time being, shall reside in any houses now 
erected or hereafter to be erected in Padrido, in the township 
of Three Cross, in the said county, and any poor children, 
not exceeding three in number, which the parties of the said 
trust and premises, for the time being, shall think most fit 
and proper to be instructed at the said school; that no per- 
son, save a single man, shall be elected master of said school,” 
etc. It was also provided therein that in case of a vacancy 
by death, resignation, or refusal to act, the survivor should 
forthwith nominate a successor, and so ad infinitum, so that 
the number of trustees should always be kept at two. It 
further appeared, from the proceedings in the Court of Chan- 
cery in England, “in the matter of the Braithwaite school,” 
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from the report of the master, in rotation to whom it had 
been referred by the Court, to inquire and state to the Court 
of what the charity estates and premises consist, and in whom 
the legal estate therein is now vested, and in whose occupa- 
tion the same now are, and under what circumstances the 
same have been occupied, and to approve of proper persons 
to be the trustees of the said estate and premises, etc; that the 
school house had been built by the original trustees, William 
Day and Peter Buck, on Braithwaite Common, within the 
township of Dacre with Beverly. It further appeared, though 
not from the report of the master, that the legal estate in the 
said charity estates and premises were outstanding in John 
Day in the indenture of 21st January, 1778, or in his heirs 
or devisees and personal representatives, according to the 
nature of the estates comprised in said indenture respectively ; 
that the trusts had become vacant by the death of one of the 
acting masters, and the lunacy of the other. Margaret Cham- 
berlain, widow, and John Barton Birthwhistle, having been 
proposed as trustees, and the master finding them fit and 
proper persons, and approving of them to be trustees of said 
charity estate and premises, were, by the order of the said 
Court of Chancery, appointed trustees to said charity estate, 
and it was also ordered that John Coverdale, of Gray’s 
Inns, in the county of Middlesex, gentleman, be appointed 
to convey and assign the said estates and premises to John 
Burton Birthwhistle and Margaret Chamberlain, their heirs, 
executors and administrators, upon the trusts expressed and 
declared of and concerning the same, in and by said inden- 
ture of 21st January, 1778, in the place of said John Day, 
or his heirs or devisees, and personal representatives. It 
further appeared, that John Coverdale had subsequently, by 
deed of lease and release, conveyed the premises to them, in 
accordance with said order in Chancery. By the other paper 
it appeared that the parents and guardians of the children 
entitled to the use of the Braithwaite school, had assembled 
in said school house on the 29th day of March, 1859, and in 
the presence of one Thomas B. Calvert, elected John Burton 
Birthwhistle “to be the trustee of the school for three years 
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from the date hereof, for the purpose of receiving all and 
every the monies and income which, under or by virtue of 
the trusts and bequests of the will of Matthew Nelson, 
(formerly of Hole Bottom, otherwise Hole House, otherwise 
New House, on the south side of Braithwaite Common, in 
the said district of Dacre, and parish of Ripon, but after- 
wards of Augusta, in the State of Georgia, in the United 
States of America, deceased,) are now vor shall be or become 
payable to the trustee, or for the use and benefit of the said 
school,” ete., and the acceptance of the said trustee in these 
words: “ And I, the undersigned, John Burton Birthwhis- 
tle, do hereby accept the said office of trustee of the said 
school for the purpose aforesaid, and I declare that on receiv- 
ing such monies and income respectively, or any of them, I 
will duly apply and administer the same for the uses, pur- 
poses and objects last aforesaid, or for such and so many of the 
said uses, purposes and objects as are now capable of taking 
effect.” This last paper, or the contents thereof, was sup- 
ported by the evidence of the witness thereto, Thomas B. 
Calvert, taken by interrogatories and commission, who says 
that he was present at the signing of the same by the persons 
whose names are thereto signed, being the persons who were 
entitled to vote for trustee, the parents and guardians of the 
children who were entitled to the use of the Braithwaite 
school, and the purposes for which the paper was signed and 
delivered by the persons signing the same, was the election 
and appointment of the said John Burton Birthwhistle to be 
a trustee, ete.; that Birthwhistle was by them unanimously 
elected. Calvert also testifies that he knows the Braithwaite 
school in England; that said school is situated in the town- 
ship of Dacre, otherwise Dacre with Beverly, in the parish 
of Ripon, in the county of York, in England; that the 
school is in operation, and that the present trustees are John 
Burton Birthwhistle and Margaret Chamberlain ; he, the wit- 
ness, is a clergyman of the Church of England, and resides 
in the county of York, and is an incumbent of Thornwaite 
and Padrido respectively ; personally knew each of the per- 
sons who subscribed to said instrument, and knew them to 
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be parents of children attending the Braithwaite school, by 
visiting at the houses of most of them, and knowing the 
residences of all, and that they reside at places contemplated 
by the deed; he knows of his own personal knowledge that 
Braithwaite school, in Dacre, in Yorkshire, and Braithwaite 
school, in the parish of Ripon, in the county of York, in 
England, is the same in description, and there is no other 
Braithwaite school within the parish of Ripon. Robert H, 
Otler, whose testimony was taken by interrogatories and 
commission, testifies, that he saw John Burton Birthwhistle 
sign the paper already referred to, being his acceptance of his 
appointment and election by the parents, etc., as trustee, to 
receive and apply the money under the bequest of testator, ete, 

1. During the progress of the trial, the complainant moved 
the Court to exclude from the pleadings such portions of the 
answers of defendants, trustees, as set up the alternative right 
of said trustees, and that of John Burton Birthwhistle, as 
trustee under the will of testator, with a paper therein re- 
ferred to as an exhibit, containing the actions of the parents 
and guardians of children entitled to the use of the Braith- 
waite school, on the ground that John Burton Birthwhistle 
was not a party to the proceeding in that character. The 
Court refused the motion, and allowed the same to be read 
as a part of the pleadings. Complainants excepted, and this 
is the first ground of error complained of. 

We think there was no error in this decision. The defend- 
ant, Birthwhistle, was a party defendant, as trustee, and in 
his answer distinctly set up his title to the fund in contro- 
versy, as trustee under the will of testator, in right of his 
appointment according to the directions of the will; that he 
was a joint defendant with and joined in this answer with 
his co-trustee, under the appointment to fill the trusts of the 
original charity, made no difference whatever—there was no 
necessity that he should formally have been made a party 
. defendant jointly with Margaret Chamberlain, and then 
again formally as sole trustee under the will. He was before 
the Court as a trustee, and in that capacity had a right to be 
heard and to take all that he was entitled to, either jointly 
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or separately in his own right, as might be adjudged by the 


Court. 
2. Counsel for complainants requested the Court to charge 


the jury, “ that the defendants, Birthwhistle and Chamber- 
lain, trustees, were not entitled to recover, because, by the 
language of the bequest they were not parties interested.” 
The Court refused to give the charge, and this is alleged to be 
error. Whether the charge was erroneous, it is not necessary 
to enquire now, as no recovery was had by them, and there- 
fore no injury resulted to the complainant so to charge. 

3. Complainant’s counsel further requested the Court to 
charge the jury, “that if it appeared, from the evidence, that 
the trustees of the Braithwaite school were violating the pro- 
visions of the trust, in employing a married man as a teacher, 
then they had no right to recover.” This charge the Court 
refused to give, and we think properly, because there was no 
evidence to warrant the charge, and if there had been evi- 
dence of such fact, the Court ought to have refused so to 
charge notwithstanding, because that would have been no 
reason to deprive the school of the testator’s bounty. He 
might have known personally of such departure from the 
provisions of the original charity by the trustees and ap- 
proved of it. 

4, Counsel further requested the Court to charge, “ that 
to enable any trustee to take, in England, under the trust of 
Matthew Nelson’s will, it would be necessary that proceed- 
ings be had in the Court of Chancery, modifying the origi- 
nal trust, so as to incorporate the conditions of the will into 
the original trust, and then elect a trustee as provided by the 
will; but that, by the laws of this State, such proceeding is 
inadmissible to the injury of the rights of the heir-at-law, 
and that a legacy defective in language for provisions to carry 
into full execution, is void.” 

The Court below properly refused to give this charge. The 
request assumes, that the directions in the testator’s will, as to 
the application and appropriation of his bequest in favor of 
the Braithwaite school, are inconsistent and in conflict with 
the original foundation of the school by Day and Buck, and I 
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do not know but that they are, to some extent at least, in this: 
the trustee to receive this bequest is to be appointed different. 
ly from the mode prescribed by the founders of the charity, 
in fact it is probable that the testator intended that the trus- 
tee designated by him should be in addition to those who 
held the legal title to the estate, but to be clothed with spe. 
cific powers and duties that in no wise should interfere with 
or control the authorized action of the properly constituted 
trustees of the school. Again, by the foundation of the 
school, the trustees named and their successors were to appoint 
the teacher of the school, and to select poor children, not 
to exceed three in number, to be educated at said school, 
The will directs that the trustee to receive the income of the 
legacy shall be elected triennially by the parents and guard- 
ians of the children entitled to the use of the school; that 
he shall have a voice in the selection of the teachers, and the 
privilege of admitting to the use of the school ten poor 
scholars, whom he considers the most deserving. Now, while 
it may be admitted that these provisions are somewhat incon- 
sistent with the original charity, they are not so repugnant 
thereto as to defeat any one of the intentions or objects of the 
founders. On the contrary, these intentions of the testator 
may very well be grafted on to the fundamental provisions of 
the school and the whole performed. Both the original 
charity and that of testator’s have one common object, the 
education of the poorer classes in that locality. This being 
the case, there was no impropriety in acceptance by the trus- 
tees of the Braithwaite school of this legacy; indeed, we 
think it was clearly their right, as well as duty, to have done 
so. In saying that it was their duty to accept the legacy, we 
do not mean that it was so legally, but only morally so, 
for, of course, they had the right to reject the legacy upon 
the terms imposed; in that event it would have been relin- 
quished to the heir-at-law, but having accepted it, they are 
bound to adhere strictly to the trust, and the Court of Chan- 
cery will not disturb it. Attorney General vs. Cain’s College, 
2 Keen, Eng. Ch., 143. 

The Court charged the jury, “that if they found there 
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was such legatee as the Braithwaite scheol in existence, they 


might find in favor of the trustees of that school, the fund 
to be turned over when the Court of Chancery of England, 
or other legal authority, should provide for the recognizing 
of such trustee as provided by the will of Matthew Nelson,” 
and that they, the jury, “as a component part of the Court 
of Chancery, had the power to find in such manner as would 
carry out the intention of the testator in the bequest to the 
Braithwaite school.” The jury decreed, ‘that the complain- 
ants are not entitled to the fund in dispute, but that the 
legatee, the Braithwaite school, is entitled to have, receive 
and enjoy the same in pursuance of the testamentary inten- 
tion of Matthew Nelson, deceased. We further find and 
decree that interest be allowed to the same on the sum of two 
thousand dollars, at the rate of seven per cent. per annum, 
from the 4th day of ——, 1847, until the 1st day of Janu- 
ary, 1848, and annually, at the same rate, for six years 
thence next ensuing, and after the expiration of said six 
years from the said 1st of January, 1848, the computation 
of interest shall be at and after the rate of six per cent. per 
annum, to be computed at that rate annually thereafter. We 
further find and decree, that the amount of interest so accu- 
mulated be immediately paid over to the Hon. Charles J. Jen- 
kins, to be remitted to John Burton Birthwhistle, trustee, for 
the benefit of said school, and that the principal be retained 
by the executors and invested in some safe way until they 
ascertain, by documentary evidence, properly authenticated, 
that the High Court of Chancery, in England, have affirmed 
and approved the same John Burton Birthwhistle as such 
trustee, or appointed some other person as trustee to receive 
and administer said fund in pursuance of the testamentary 
intention of the testator, when we find, and decree and direct, 
that the said executors do pay and turn over to such trustee, 


* the principal fund so retained, with all interest accumulated.” 


5. To the charge of the Court so made complainants 
excepted, and having moved for a new trial on the ground 
that the verdict was against the law and the evidence, which 
was refused, they allege both the charge given and decree 
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to be erroneous. There was no error in the charge or the 
finding. On the contrary, as the trustees of the Braithwaite 
school had accepted the legacy on the terms and conditions 
imposed by the testator, and had solemnly declared their ip- 
tention to carry out the same, they were entitled to a decree 
for the legacy, and as John Burton Birthwhistle, one of the 
trustees of the school who held the legal estate therein, had 
been elected the trustee in pursuance of the directions of the 
will, had accepted said trust, and had declared his intention 
to carry out the provisions of the will of the testator in res- 
pect to this legacy, it was right and proper that the income 
arising from said fund should be paid over to him. Nor was 
there any irregularity in the selection by the jury of the 
Hon. Charles J. Jenkins to receive the money and remit it to 
the trustee. It was necessary that there should be some 
method adopted for the transmission of the funds to the 
trustee, and the selection of this gentleman, as the officer of 
the Court, for that purpose, insured its being rightly applied. 

This charity was to be established in England, and was to 
be executed by persons there. Now, as there was some ques- 
tion upon the original foundation, we think it was proper 
that the Court below should decree, that when the High 
Court of Chancery in England had recognized John Burton 
Birthwhistle as testator, or appointed some person to receive 
and administer this fund in pursuance of the testamentary 
intention of the testator, the whole fund should be transferred 
to such person in England, and leave it to the local tribunals 
there to see to its due administration. There is no error in 
this record, and were we to do otherwise than to affirm this 
judgment, we would defeat the plain intention and most 
laudable purpose of the testator. 

Let the judgment be affirmed. 
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EzexieL J. Parisu, plaintiff in error, vs. RACHAEL Par- 
ISH, alias RACHAEL WILKINSON, defendant in error. 

A judgment rendered by a Court not having jurisdiction of the person 
against whom the judgment is granted, is absolutely null and void, 
and may be impeached whenever and wherever it is sought to be used 
as a valid judgment, no matter in what way it is proposed to be used 


as a valid judgment. 


Caveat to will, from Emanuel county. Tried before Judge 
Hott, at the March Term, 1861. 


The facts are fully stated in the opinion of the Court. 
W. B. GAULDEN, for plaintiff in error. 


, for defendant in error. 





By the Court.—Lyon, J., delivering the opinion. 


This was a caveat to the will of Hezekiah Parish, de- 
ceased, by Rachael Parish or Rachael Wilkinson, tried upon 
appeal from the Court of Ordinary of Emanuel county. 
The ground of caveat relied upon was, that the caveatrix was 
the wife of testator, and was married to him after the date 
and execution of the will by testator. It is conceded, that 
if the caveatrix was the lawful wife of testator, that the will 
can not beset up. The record discloses the facts, that caveat- 
rix was married to the testator, under a license from the 
Ordinary Court of Emanuel county, by John Dekle, a Justice 
of the Peace, on the 17th December, 1855. In the license 
she is named Rachael Dougherty. It further appeared, that 
the caveatrix, as Rachael Dougherty, under a license from 
the Court of Ordinary of Bulloch county, of the date of 27th 
March, 1830, was married to one William R. Wilkinson, who 


. was still living. To the March Term of the Superior Court 


for the county of Bullock, for the year 1840, Mrs. Wilkin- 
son (the caveatrix) filed her petition or libel for divore from 
her then husband, Wilkinson, on the grounds of cruelty, 
desertion and adultery, and alleged therein that said Wilkin- 
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son, since his desertion, had become the father of one or more 
bastard children, by a woman with whom he was then, or had 
lately been, residing, in a state of adultery, in the county of 
Emanuel. A process being attached to the petition or libel, 
the sheriff of the county of Bulloch, on 23d of March, 1840, 
returned that the defendant was not to be found in the county 
of Bulloch, whereupon said Court, at its March Term, 1840, 
on motion of counsel for libelant, ordered, “that the defendant 
do file his answer or defence to said action on or before the 
next Term of the Court; and it was further ordered, that 
service of this rule be perfected by publication in one of the 
city of Savannah newspapers once a month until the expira- 
tion of the time limited for the filing of the defendant’s,” 
No other service of the defendant was effected, nor other 
action had by the Court in respect thereto, nor was there 
any appearance by the husband and defendant therein ; but 
at the October Term, 1841, a trial was had, which resulted 
in a verdict, in favor of the libelant, of divorce a vinculo 
matrimonii, and at the March Term following, a concurrent 
verdict was had in favor of the wife and against the hus- 
band. 

Upon these facts, the only question before the Court below, 
on which the parties were at issue, was whether the proceedings 
in Bulloch Superior Court, on the libel of Mrs. Wilkinson, and 
the concurrent verdicts of the jury, effected a divorce of Mrs, 
Wilkinson from her then husband, William R. Wilkinson, or 
not? Counsel for the executor and propounder of the will 
asked the Court to charge “that the records of the divorce 
proved upon their face that the Court had no jurisdiction, and 
that these records showed that there had been no legal divorce 
of caveatrix from her first husband.” The Court refused to 
give this charge, aud on the contrary, charged the jury “that 
the propounder has put in evidence a judgment of divorce 
made by a Court of competent jurisdiction, which, however, 
he insists should be set aside and disregarded by you on 
account of some irregularity in it. The Court thinks dif- 
ferently. For though the husband might, by a proper pro- 
ceeding, vacate the judgment, the propounder can not do so 
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in these proceedings, the judgment, too, being his own evi- 
dence. Until set aside, it remains a judgment of divorce, 
and‘is conclusive upon the question of legal ability in the 
caveatrix to contract another marriage.” 

Was the refusal of the Court to charge as requested, and 
the charge, made right? Clearly not. To have given the 
Court jurisdiction of the person of the defendant in the pro- 
ceeding, it was necessary for “the sheriff to have served a 
copy of the petition and citation,” required by the statute, 
“on the defendant, or by leaving a copy at his most noto- 
rious place of abode thirty days before the sitting of the 
Court.” Cobb, 223. The record shows that this was not 
done. On the contrary, after the return of the sheriff, that 
the defendant was not to be found in the county of Bulloch, 
the Court passed an order requiring the defendant to answer 
said action, and directing the publication of said order. This 
order did not aid the Court in obtaining jurisdiction of the 
defendant, for before the Court could pass this order to bring 
the defendant in, by publication instead of service, it was 
necessary to be made to appear to the Court affirmatively 
that the defendant was out of the limits of the State. Cobb’s 
Dig., 224, sec. VI; Godfrey vs. Godfrey, 27 Ga. 466. This 
fact was not made to appear to the Court before granting this 
order. On the contrary, it was averred in the libelant’s peti- 
tion that the defendant, at the date of filing the petition, was 
residing at that time, or was lately before that, in the county 
of Emanuel, an adjoining county to that in which the pro- 
ceeding was had, and the probability was that he was then 
residing there, at least such was the information and belief 
of the libelant at that time. On this evidence the presump- 
tion would be against the jurisdiction, were the rule other than 
it is, that is, “ that nothing is intended in favor of jurisdiction.” 
Tucker vs. Harris, 13 Ga., 7. The Court granting the 
divorce, therefore, had no jurisdiction, and the judgment so 
had was, for the want of it, void, not merely voidable as for 
mere irregularities, but absolutely null and void, and of no 
effect whatever, and subject to be “impeached whenever 
and wherever it is sought to be used as a valid judgment, 
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no matter in what way it is proposed to be used.” Towns 
vs. Springle, 9 Ga., 182; The Central Bank vs. Gibson, 
11 Ga., 453. As the verdict was against the will, and jp 
accordance with the charge, the judgment of the Court below 
must be reversed, and a new trial had. 

Let the judgment be reversed. 





LEMUEL Davis, plaintiff in error, vs. JAMES B. Srripriye, 
defendant in error. 


An open, continuous and uninterrupted possession of a lot of land for 
seven years, under color of title, is sufficient to support an action of 
ejectment as against a tenant in possession, although it does not af- 
firmatively appear that a grant for the lot has ever issued from the 
State. 


Kjectment, from Tatnall county. ‘Tried before Judge 
FLEMING, at the October Term, 1860. 


For the facts of this case, see the opinion of the Court. 


Bacon, for plaintiff in error. 





, for defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


This was an action of ejectment, for the recovery of a lot 
of land in Tatnall. The plaintiff proved that the defendant 
was in possession of the land in controversy ; that the land 
was re-surveyed by the witness, Jordan, and a plat made, 
under an order of Court, and that the resurvey was made 
from a copy of plat and grant. Benjamin Greiner, a witness 
for the plaintiff, testified that the premises in dispute to be 
the place where Frederick Dinkins lived at the date of the 
bond given by Abner Davis to John Davis, and that John 
Davis went into immediate possession of the premises at that 
date, (13th October, 1824,) and continued in possession until 
he died, about four years thereafter, and that the widow of 
said Abner Davis, Maache Davis, continued in possession of 
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the premises after the death of her husband some five years, 
and that ever since that time, either she or her son, the 
plaintiff, has kept up the fence around the field and planted 
it, as nearly as he recollects, every year up to the present 
time. Malcom Johnson testified to the same facts. Clement 
Echols and James H. Smith testified that the defendant had 
cut and carried away from the lot 103 trees of the value of 
one dollar each. Plaintiff also put in evidence a bond agree- 
ment from Abner Davis, to John Davis, to make titles for the 
premises in dispute, when he, John Davis, should make pay- 
ment of two notes for $75 00 each, given by said John to 
Abner Davis therefor on said bond, bearing date the 13th 
October, 1824; also, two notes of $75 00 each, of same date, 
by John Davis and one Michael Davis, with evidence of the 
payment of said notes in part, if not in whole, by Mrs. John 
Davis; also, a deed by John Perry, as attorney at law for 
Abner Davis, to Maache Davis, dated the 10th day of March, 
1834, for the land in dispute. The plaintiff also put in evi- 
dence a deed from Maache Davis to the plaintiff, Samuel 
Davis, for the same land, dated the 16th day of February, 
1847. On this evidence the plaintiff closed his case, and 
the Court, on motion of the defendant, awarded a non-suit. 
To this decision the plaintiff excepted, and that is the error 
alleged. 

We think that the Court, in awarding judgment of non- 
suit, committed error. The plaintiff had shown a continu- 
ous and uninterrupted possession of the land in dispute 
under color of title and claim of right, either by himself or 
those under whom he held, for more than seven years prior 
to the commencement of the action, and he was, therefore, 
prima facie, at least, entitled to recover. If the grant had 
not issued from the State for the land, and neither party 
therefor had the title, still the plaintiff was entitled to recover 
from this defendant on account of his prior possession. Aug. 
on Lim., 398, and cases cited. Upon the facts before the 
Court, the plaintiff had prima facie a paramount title to. the 
land against the world. 

Let the judgment be reversed. 

VoL, xxx11—42. 
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THomas FERGUSON, plaintiff in error, vs. THE Srare oF 
GerorGIA, defendant in error. 


The prisoner, being confined in jail with a number of others, in different 
cells, having effected his escape from his cell into the body of the 
jail, broke the locks of the doors of the others, and when the jailor 
made his appearance, a number of them rushed upon, seized, blind- 
folded, and robbed him. On these facts all of the prisonérs are guilty 
of the robbery, though it did not appear affirmatively that the prisoner 
personally participated in the act of the robbery, nor in fact who did 
commit the robbery. The presumptjon beingthat the robbery was the 
common intent of all. Had the facts shown that an escape from the 
jail was the common intent, and that the robbery formed no part of 
the original design, but was an independett act by some others of the 
party, in which prisoner did not participate, the case might have been 
different. 


Indictment for robbery, in Chatham Superior Court. Tried 
before Judge FLEMING, at the February Term, 1861. 


The facts are stated in the opinion of the Court. 


Witu1am D. Harpy, for plaintiff in error. 
Bacon, for the State. 


By the Court.—Lyon, J., delivered the opinion. 


Thomas Ferguson, the plaintiff in error, was indicted and 
convicted in the Superior Court of Chatham county, on the 
charge of robbery, upon the following evidence: Charles 
Van Horn testified, “on the 19th day of June, 1859, on 
Sunday, about half past nine in the morning, I was in the 
yard to water my horse; was jailor; heard a noise in the 
jail, and went back to my office and got my pistol, and went 
in the cell part of the jail; locking the door behind me, and 
calling Flannagan to come and help me, that I thought some 
one was trying to get out of the jail; when I got in the 
kitchen part of the jail I saw Campbell, who rushed toward 
me; I leveled my pistol at him, Flannagan then threw my 
hand up, and I missed him; I was then tied to the door of 
the jail and robbed; prisoner was the man who let tie others 
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out of their cells; they took a pistol from me worth $18 00, 
also a $20 00 bill on the Bank of the State of Georgia 
worth $20 00, one $10 00 bill on the Bank of Commerce 
worth $10 00, also, two $5 00 bills on the Bank of the State 
of Georgia worth $5 00 each; I was blindfolded, and cannot, 
say who took my money ; prisoner cut through his cell and 
let the other prisoners out by breading the locks to their cells; 
there was no other person to do it, except some Mayor's 
prisoners who had been in there but fifteen minutes.” 

Cross.—“ I saw a man at the window, which first attracted 
my attention; I was on the lookout for an escape, because 
one of the prisoners had escaped before, and threatened to do 
so again if he got a chance; prisoners were closely confined ; 
the prisoners were searched before they were confined, to see 
if they had any money; prisoner and Davis were in adjoin- 
ing cells; the hole in prisoner’s cell was cut through the 
back of the cell, where the ventilator was; a case knife was 
found in the cell, and a chisel was found at the window; 
Flannagan was up stairs, and I called him in with me; there 
were some bricks taken out of the top of the cell, but the 
hole made, by the taking of the bricks away, was not large 
enough for the passage of a man’s body; Flannagan was 
sick, and was sitting on the steps when I called him; the 
kitchen door was ajar when I first entered in; the prisoners 
were all behind the door, Campbell first, Morgan second ; 
Campbell threw me down, and Clark and Davis threw a 
blanket over me, but I did not see the prisoner ; I was per- 
fectly cool at the time; up to the time my head was covered 
I did not see prisoner ; heard the prisoners talking while my 
head was covered ; one said cut his throat, etc.; I was count- 
ing my money in the office, and placed it in my pocket; have 
no grudge against prisoner; don’t think he would be out of 
jail forty-eight hours before he would rob somebody; he was 
in jail at the time for stealing twenty-five or thirty of my 
chickens.” 

Counsel for prisoner requested the Court, in writing, to 
charge the jury, “that before the defendant could be found 
guilty of robbery, the jury must find that the prisoner in- 
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tended the crime (robbery) committed, or that such crime 
was the natural, necessary or probable consequence of his 
original intention.” And further, “that if prisoner was un- 
aware of the intent to rob, he was not guilty.” The Court 
refused so to charge, but on the contrary, charged, “ that to 
find the defendant guilty, they (the jury) must find, first, 
that there was an understanding or agreement between the 
prisoners to escape; and second, that the robbery charged 
was in furtherance of that design; that if they found these 
facts that all the prisoners were guilty ; that as to the point 
made that the defendant must be present, it was a sufficient 
presence if the defendant was within call, or near enough to 
render assistance.” And in reference to the request made 
the Court charged, that “they must find not only the act, 
but the intention, as act and intention must unite to estab- 
lish crime; but that if they found the fact from which the 
law infers guilt, that inference of law included not only the 
act but the intention. If in point of fact, the crime charged 
did further the original designs to escape, he was guilty. 
This common design is not restricted to the mere fact of 
getting out of jail, but that it included the design to escape 
beyond the reach of justice, and that robbery might further 
this design by furnishing the means of escape; that they 
(the jury) were the judges of the law and fact, and could 
determine the law differently from my instructions if they 
were of that opinion.” 

There was no motion for a new trial, and the case comes 
before us simply on the charge of the Court as made, and 
the refusal to charge as requested. 

The evidence is not very clear as to the robbery ; in fact, 
there is none as to who was the actual perpetrator of the 
act, but there was no question in the argument but that 
it was committed by one, if not the whole of the party, 
who made or attempted the escape, of whom the accused 
was one. The reported evidence does not show who es- 
caped and who did not. The theory of the counsel’s de- 
fence for the prisoner is, that to escape from the prison 
was the common design or intent of the party of persons 
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engaged in the assault upon the jailor, ete., to which common 
intent the prisoner was a party; but that the robbery was an 
independent act, no part of the common design, and to which 
the prisoner was not a party nor participant. If this position 
was supported by evidence or justified hy the facts, a founda- 
tion would have laid for the principle maintained by coun- 
sel. The difficulty is, that there is no evidence before the 
Court to justify the charge requested, supposing it to con- 
tain a sound principle, a question which we will not discuss 
for the present, and for the reason, that there is no evidence 
to support it. Speaking for myself, however, I have no 
hesitation in saying, that if the hypothesis was a true one, 
that is, that the robbery was committed by another, and 
when the prisoner was not present nor participating in it, 
that then he would not be guilty on the proof before the 
Court. 

The facts of the case, as disclosed by the record, are, that 
this prisoner having effected his escape from his own cell, 
breaks the locks off the doors of the others, who, as soon as 
the jailor makes his appearance in their midst, set upon, 
bind, blindfold, and rob him, the prisoner being one of the 
party. On these facts, the act of one was the act of all. All 
were alike guilty, and the Court did right to refuse the re- 
quest. Indeed, the Court went further than was necessary, 
not, however, to the prejudice of the prisoner. 

Let the judgment be affirmed. 
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THe State oF GeEorGIA, plaintiff in error vs. BENJAMIN 
Cone e¢ al., defendants in error. 


1, The death of the principal in a recognizance to appear and answer a 
criminal prosecution, occurring after the forfeiture of the recognizance, 
but before judgment thereon, exonerates the securities. 


Scire facias on forfeited recognizance, in Clay Superior 
Court, and decision thereon by Judge PERKINS, at Septem- 
ber Term, 1860. 


The question presented by the record in this case arises 
out of the state of facts following, to-wit: 

At the March 'ferm, 1857, of Clay Superior Court, a bill 
of indictment, for the crime of perjury, was found and filed 
against Benjamin Cone. Being arrested under a bench war- 
rant, Cone entered into a recognizance to appear and answer 
said offence, William Sutton, Lewis Paulin and B. F. Bur- 
nett entering themselves as his sureties. 
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At March Term, 1860, the defendant failing to appear, 
the recognizance was forfeited in due form, and scire faciag 
issued and was served upon Cone and his sureties. At Sep. 
tember Term, 1860, the sureties appeared and showed for 
cause why judgment should not be had against them on said 
recognizance, that their principal, Benjamin Cone, had died 
since the forfeiture of said recognizance. 

Upon this showing the Court discharged and exonerated 
the sureties from all liability, except the costs of said scire 
facias, and F. D. Bailey, Solicitor General, excepted, and 
complains of the decision as error. 


F. D. BaILey, Solicitor General, for plaintiff in error. 
PETER J. STROZIER, contra. 
By the Court—JENKns, J., delivering the opinion. 


The sole question presented in this record is, does the 
death of the principal in a recognizance to appear and answer 
a criminal prosecution, occurring after the forfeiture of the 
recognizance, but before judgment thereon, exonerate the 
security ? 7 

It is conceded, that if the security, bring in his principal 
alive, and surrender him before judgment, he is exonerated, 
Then, suppose he bring in the dead body of his principal, at 
like time, shall he be held liable because life is extinct? He 
undertook only to bring in the body—he did not insure the 
life of his principal. 

He undertook to be the jailor of the accused—to keep him 
safely so long as he shall live, is in contemplation of law, 
within his power; but to keep him alive for a given time, 
is what the security cannot certainly do. If he live the 
appointed time, it is not the security who hath preserved 
his life. If he die before the time expires, it is not ‘the 
security who hath caused his death. It is the act of Him 
with whom are the issues of life and death. “ Actus Dei, 
mimini fact injuriam.” We hold, as did the Court below, 
that the plea to the scire facias is good. 

Let the judgment be affirmed. 
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Taomas D. Fritu, plaintiff in error, vs, ELDRIDGE SILER, \ 


defendant in error, 


1. So long as no one is injured by it, a party who has disclaimed the 
ownership of property may retract the disclaimer and assert his title. 

2. If a party who has once disclaimed the ownership of property, after- 
ward asserts his title, and warns another not to buy it, and the latter, 
with a knowledge that the assertion of title, and warning were subse- 
quent to the disclaimer, buys the property, he acts in his own wrong. 

3, If, on the other hand, the disclaimer, after an inspection of the prop- 
erty, was subsequent to the assertion of title, and the warning not to 
buy, and the purchaser was so informed, he was justified in disregard- 
ing the warning. 


Trover, in Randolph Superior Court. Tried before Judge 
Perkins, at November Term, 1860. 


This was an action brought by Thomas D. Frith, against 
Eldridge Siler, to recover damages for the alleged conversion 
by the latter, of a certain gray horse belonging to the former. 

Upon the trial it was shown, that the plaintiff purchased 
from one John W. Collier, in the spring of 1853, a gray 
horse, that Collier and several other witnesses confidently 
assert was the horse in controversy, and that the horse was 
taken or stolen from the possession of the plaintiff in the 
fall of 1853; that the horse was worth from $175 00 to 
$200 00, and was worth for hire, the sum of $30 00 per 
annum; that before defendant bought the horse, the plaintiff 
notified him that the horse was his, and not to trade for him, 
because he (plaintiff) would not have the horse at any cost ; 
that after the defendant bought the horse, the plaintiff made 
a demand for him, and defendant refused to give him up. 

It also appeared from the evidence, that the horse in dispute 
was swapped for in the State of Alabama, on the 16th No- 
vember, 1853, by one John H. Lassiter, who sold him after- 
ward to 8. F’. Lassiter, by whom he was also sold to John T. 
McLendon; that whilst McLendon owned the horse, he 
having heard that plaintiff claimed him, procured the latter 
to examine the horse, and after close inspection, pointed out 
several marks of difference between the horse in controversy 
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and the one that was stolen from him, and told McLendon 
that the horse was not his, and that he (McLendon) could 
sell him whenever he chose so to do; that when defendant 
was negotiating with McLendon for the purchase of the 
horse, he told the latter that plaintiff claimed the horse and 
had warned him not to trade for him, whereupon McLendon 
told defendant that plaintiff had examined the horse, pro- 
nounced him not to be his, and stated that McLendon was 
at liberty to trade him whenever he pleased ; that upon this 
assurance defendant bought the horse from McLendon. 

When the testimony was closed, the Court charged the 
jury, “that if the plaintiff examined the horse whilst he 
was in the possession of McLendon, and admitted that it 
was not his horse, and that he (McLendon) could trade, 
that he (plaintiff) is bound by the admission, although he, 
after such admission, and before defendant traded for the 
horse, notified him that if it was his (the plaintiff’s) horse, 
he would have it or die, and not to trade for him, if McLen- 
don notified defendant what plaintiff had admitted to him.” 

The jury found for the defendant, and plaintiff moved for 
a new trial, on the grounds: 

1st. That the verdict was contrary to law and contrary to 
evidence, and decidedly against the weight of the evidence, 

2d. That the Court erred in charging the jury as before 
stated. 

The presiding Judge refused the new trial, and that deci- 
sion is the error assigned. 


Hoop-and Rosrnsoy, for plaintiff in error. 


Dova.ass & Douauass, contra. 


By the Court.—JENKuns, J., delivering the opinion. 


The exceptions presented by this record impute error both 
to the finding of the jury and to the charge of the Court. 

It is urged that the verdict rendered is contrary to evidence 
and contrary to law. 

Whether or not it is contrary to law must depend upon 
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the facts of the case, and unfortunately the proofs submitted 
leave a very important question of fact in great doubt. 

It appears that the plaintiff in error had a horse stolen 
from him, and subsequently commenced an action of trover 
against the defendant for the horse. 

The defendant unquestionably had in his possession a horse 
very much resembling that stolen from the plaintiff. All 
experience proves that cases of this sort often present very 
nice questions of identification, and upon such questions this 
Court would be very reluctant to disturb the conclusions of 
a jury. Each party relies upon declarations of the plaintiff 
made before the purchase of the horse in dispute, by the 
defendant. It appears that this horse had been four times 
sold after the disappearance of plaintiff’s horse, the buyer in 
each instance being a purchaser without notice, except in the 
last; and here the sayings of the plaintiff became important. 

The defendant proved, by two witnesses, that when the 
horse was in the possession of McLendon, from whom he 
purchased, the latter having heard that this horse had been 
stolen from the plaintiff, sent to request that he would come 
and examine the horse, and decide whether or not it was his; 


that plaintiff went, carefully inspected the horse, and posi- 


tively disclaimed him, designating points of difference be- 
tween the two, and adding that McLendon might dispose of 
him whenever he pleased. 

Plaintiff, on the other hand, proved by one witness that 
previous to the defendant’s purchase, plaintiff had warned 
him not to buy the horse, for that if the horse was his, he 
was resolved to have him at any cost; and by another, he 
proved the same warning, adding that the horse was his, and 
that he would have him at any cost. It also appears that 
this warning would have deterred the defendant from buying 
the horse, but for the repetition to him, by McLendon, of 
plaintiff’s disclaimer, and consent that McLendon might sell 
the horse. 

But it does not appear from the testimony whether the 
disclaimer to McLendon, or the warning to defendant, was 
posterior in the order of time, and had there been nothing 
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in the charge of the Court, to mislead thg jury, we would 
presume that they found the warning to defendant not to buy 
the horse, to have been prior to his inspection and disclaimer 
of the horse, and under that state of facts would have sug. 
tained their verdict. But it is also objected that the Court 
charged the jury in effect that the disclaimer of the plaintiff, 
if communicated to the defendant, estopped the former, even 
though the warning by him to the latter was subsequently 
given. Was this correct? May he not have changed his 
opinion as to the identity of the horse from further inspec. 
tion, or from other evidence? In that event, was he neces. 
sarily estopped by his disclaimer ? 

1. We think that so long as nobody was injured by his 
disclaimer, there remained to him a locus penitentie. He 
might, whilst the horse continued in McLendon’s possession, 
have retracted it even as to him. 

If the warning was given by him, to defendant, after this 
disclaimer, and the defendant knew it to be so, then the re 
traxit, as to him, was sufficient, and he acted in his own 


wrong. 
2. If, on the other hand, the disclaimer to McLendon 


after the inspection, was subsequent to the warning given the 
defendant, the latter was, upon being so informed, justified in 
disregarding the warning. The jury should have been s0 
charged. But they must have inferred, from the charge of 
the Court, that it was immaterial, which was made last in 
point of time, that the disclaimer was binding upon the 
plaintiff, under all circumstances, and may thus have been 
misled. Had the law been correctly given in charge to the 
jury, we would not have disturbed their verdiet, but inas- 
much as the charge of the Court may have controlled the 
case, we think there should be a re-hearing. 
Let the judgment be reversed. 
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1 
Wiuti1aM A. Branton, plaintiff in error, vs. Isaac BusH, 


defendant in error. 


When the remedy of the complainant is adequate and complete at law, 
* the bill ought to be dismissed on motion. 


In equity, in Miller Superior Court. Decided by Judge 
PERKINS, at the October Term, 1860. 


This wassa bill in equity, exhibited by Isaac Bush, against 
William A. Branton, in which the following allegations are 
embodied, to-wit : 

Some time in the year 1852, Jesse Williams bargained and 
sold to William J. and Jasper Dickson, certain lands in the 
13th district of then Miller county, for which the Dicksons 
executed their three promissory notes, payable at different 
times, for the aggregate sum of $1,600 00, and Williams 
executed his bond conditioned to make titles for the land to 
the Dicksons or their assignee, when the purchase money 
should be paid. The Dicksons paid off one of the notes, 
and then transferred the bond for titles to the complainant 
for a valuable consideration. Williams transferred one of 
the notes to a man by the name of Stafford, and the other to 
his son, William Williams, and also conveyed the lands 
to William Williams, in order to secure to him the pay- 
ment of the note. The complainant called on Jesse Wil- 
liams, and proposed to pay off the notes and take a con- 
veyance to himself of the land, but Jesse Williams refused 
to receive the money or make the deed, saying that he had 
transferred one of the notes to Stafford, and the other to his 
son, as before stated. After the Dicksons had paid off one of 
the notes, and had transferred the bond for titles to the com- 
plainant, Branton obtained a judgment in Miller Superior 
Court, against Jesse Williams and one John F. Tuggle, for 
the principal sum of $800 00, besides. interest and cost. 

The Dicksons had no notice of the pendency of the suit 
against Jesse Williams and Tuggle, at the time they bought 
the land, nor did the complainant know of such suit, at the 
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time the bond was transferred to him; ih fact such suit had 
not then been instituted. 

Some time in the early part of the year 1856, the com- 
plainant (Bush) paid off the notes that were transferred to 
Stafford and William Williams, the latter of whom executed 
to complainant a conveyance in fee simple of the land. 

The judgment in favor of Branton was then levied upon 
the land as the property of Jesse Williams, and the com- 
plainant interposed a claim thereto, which was pending at 
the time the bill was filed. 

At the time the judgment was obtained, and the fi. fa, 
levied, the defendants in fi. fa. had in their possession ample 
property to satisfy the fi. fa., but which subsequently passed 
out of their possession, and they are now insolvent. 

Complainant can not establish all of the allegations in the 
bill, without a discovery from the defendant, Branton. 

The bill prays, amongst other things, that Branton may 
be enjoined from selling the land under the judgment. 

The bill was deposited in the Clerk’s office on the 7th of 
September, 1860, but was not sworn to or sanctioned by the 
Judge. It was afterwards taken out of the office for the 
purpose of having it verified, and of obtaining the sanction 
of the Judge. 

It was sanctioned on the 8th of September, 1860. 

The processes are dated the 12th of September, 1860, 
requiring appearance on the second Monday in October, 1860, 
and the bill was returned with an entry thereon by the sheriff, 
hat the defendant, Branton, was not to be found in Millert 
county. The bill alleged that Branton resided out of the State. 

At the October Term, 1860, counsel for defendant moved 
to dismiss the bill on the following grounds : 

1. Because the bill was not filed in the office, nor served 
thirty days before the Court to which it was made returnable, 

2. Because the bill was not served at all. 

3. Because the bill was wanting in proper parties. 

4. Because the bill was wanting in equity. 

The motion to dismiss was overruled, and the defendant 
assigns that ruling as error. 
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Hoop, for plaintiff in error. 


BowER, contra. 
By the Court.—Lyon, J., delivering the opinion. 


The bill alleges that William J. and Jasper Dickson bought 
of Jesse Williams the tract of land in dispute for $1,600 00, 
and gave their notes therefor in three installments, and Wil- 
liams executed to the Dicksons his bond for titles, to be made 
on payment of the purchase money ; that after the payment 
of one of the notes, the Dicksons sold their interest in the 
Jand to complainant, and transferred to him Williams’ bond 
for titles; that on application to Williams to pay the balance 
of the purchase money, complainant was informed by him 
that he had transferred one of the notes to Stafford, and the 
other to his son, William Williams, and had conveyed to 
him titles to the land as a security for the payment of the 
notes, etc.; that he subsequently paid the note held by Staf- 
ford, and also the one held by Williams, who thereupon 
executed a deed to him for the land in execution of the bond’; 
that after the Dicksons had sold and transferred their interest 
in the land to complainant, and after Jesse Williams had 
assigned the two notes last due, given by the Dicksons for the 
land, to Stafford and his son, and after complainant had ten- 
dered to Jesse Williams payment of Dicksons’ notes, and 
could not because of the transfer and conveyance of the land, 
ete., but before William Williams had executed the deed to 
complainant, the judgment was obtained, ete., from which 
the execution issued that had been levied on the land, ete. 

If these facts are true, they form a complete defence to the 
levy on the land, and can be set up at law on the trial of the 
claim as completely as in equity. If so, the land is not sub- 
ject to the execution. There is no necessity for resorting to 
the consciences of defendants for discovery. For when it is 
shown that Williams had bargained the land to the Dicksons, 
taken their notes, and given his bond for titles, before judg- 
ment was obtained, the onus will be on the plaintiff in exe- 
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cution, on the trial of the claim cause, to show that at the 
date of the judgment the defendant in execution had a ten- 
able interest in the land, and what that was. Hence, the bil] 
should have been dismissed for the want of equity. 

Let the judgment be reversed. 





Monpay, (a slave,) plaintiff in error, vs. THE STATE oF 
GEoRGIA, defendant in error. 


1. The only questions to be propounded to a juror on trial for compe- 
tency, are those prescribed by the Act of 1851. 

2. A juror having conscientious scruples as to capital punishment js 
incompetent to try,a case involving capital punishment. 

8. Declarations of the prosecutor, the person on whom the assault wags 
made, at or immediately after the assault, are admissible as parts of 
the res geste. 

4, It is the right of any white man to arrest a slave on the public high- 
Way upon a reasonable suspicion that the slave has in possession stolen 
property, and the negro has no right to resist such. arrest. 

5. An assault with intent to murder may be committed without the use 
of weapons likely to produce death. 

6. It is proper for the Court, in charging the jury, to direct them to dis- 
regard all outside considerations, and to determine the case by the 
proof alone. 

7. When a party, during the trial, discovers material testimony, and the 
Court will neither, on motion, continue or suspend the cause to enable 
the party to obtain the benefit of such testimony, a new trial nhust 
be allowed for that purpose 


Assault with intent to murder, in Sumter Superior Court. 
Tried before Judge ALLEN, at the April Term, 1861. 


This was in indictment in which the grand jury “ charge 
and accuse Monday, a slave, of the county and State afore- 
said, with the offence of an assault with intent to murder, for 
that the said defendant, Monday, a slave, on the fifteenth day 
of October, in the year eighteen hundred and sixty, in the 
county aforesaid, did then and there unlawfully, and with 
force and arms, willfully, feloniously, and of his malice afore- 
thought, make an assault at and upon one Andrew Bass then 
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and there being, said Andrew then and there being a white 
man, with intent him, the said Andrew Bass, then and there 
wilfully, feloniously, and of his malice aforethought, to kill 
and murder, to the damage of said Bass, contrary to the laws 
of said State, the good order, peace and dignity thereof.” 

The defendant being arraigned, pleaded not guilty. 

Pending the organization of the jury to try said case, one 
of the jurors, W. A. J. McKnight, being called, was asked 
the questions prescribed by the statute, and his answers ren- 
dering him prima facie a competent juror, counsel for the 
prisoner put the juror upon the Court as a trior, and pro- 
posed to ask said McKnight if he had not talked with the 
prosecutor about this case, and expressed to said prosecutor 
an opinion against the prisoner? And if he did not havea 
fixed-opinion against the prisoner? Upon objection being 
made thereto, the Court would not permit the prisoner’s 
counsel to ask the juror these questions, holding that no 
question could be propounded to the juror except those pre- 
scribed by the statute, and that if the prisoner’s counsel 
desired to show that the juror was incompetent, it must be 
done by some one else. 

Prisoner’s counsel then swore ANDREW Bass, the prosecu- 
tor, who testified: That he may have had a conversation 
with the juror about this case, hut that if anything was said, 
he did not recollect what it was. | 

The presiding Judge pronounced the juror competent, and 
prisoner’s counsel was forced to challenge the juror peremp- 








torily. 

The jury being empanneled, the testimony adduced on the 
trial of the case disclosed, in substance, the following facts: 

Some time in the month of October, 1860, the prosecutor 
(Andrew Bass) was going out of the town of Americus, on 
his way home, from the house of a neighbor, where he had 
been sitting up with a sick child—it was early in the morn-. 
ing, between daybreak and sunrise, and as he passed along, his 
attention was arrested by a noise in the bushes, as of some- 
thing running; he stopped, and in a few minutes some 
one, appearing to be a negro, came into the road ahead 

Vou, xxx1I—43. 
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of him; the negro came toward him and met him; Bagg 
asked who it was; the negro replied, Monday McRe, 
the negro had a bottle in his hand; Bass passed the ne. 
gro, and as he arrived at the place where the negro came 
into the road, he discovered a sack lying by the road. He 
put his foot on it, to see what it was, and whilst he was 
examining the sack, the negro walked back to where he 
was. Bass asked the negro what was in the bag, and he 
answered, that it contained nothing but clothes. Bass and 
the negro took hold of the sack about the same time. Upon 
examination, the sack was found to contain bacon. Bass 
told the negro to pick it up, and he would go with him to 
town, but the negro insisted on going toa house near by, 
Bass then told him that he intended to take him to town, 
but the negro still insisted on going to the other house. Bass 
then told him that if he did not go on he would knock him 
down. The negro becoming more obstinate, Bass struck him 
once or twice with his fist. Bass was holding to, and pull- 
ing the negro along, when, somehow or other, they both fell 
to the ground. The negro caught Bass by the throat and 
choked him severely, so much so that he could scarcely get 
up from the ground. Bass would cry for help whenever he 
could get his breath sufficient to do so. His cries at last 
attracted the notice of persons who came to his relief, and as 
they came up the negro ran off. Bass’ throat was skinned 
on both sides of his neck, by the negro’s finger nails, and 
was badly hurt and much exhausted. Bass had known 
Monday (the prisoner) for ten years, and testified, that he 
felt certain that the negro was the prisoner, Monday. In 
about one-half or three-fourths of an hour after the scuffle 
with Bass, Monday was in his mistress’ kitchen putting on 
his shoes. 

Amongst other testimony adduced by the State, was that 
of one John C. Beard, who testified: that attracted by the 
cries of Bass, he went to where he was, and some one ran 
off; that he asked Bass what was the matter ? to which Bass 
replied, that Monday McRea was trying to choke him to 
death. 
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This testimony of Beard was objected to, but the objection 
was overruled. 

Dr. Thomas C. Lamar, one of the witnesses for the State, 
testified, amongst others things, that he was unable to state 
how long it would require for strangulation to produce death ; 
that it would depend upon the extent to which the air passa- 
ges were closed; he would say it would require but a few 
minutes; that he would suppose severe choking or strangu- 
lation would produce death, by cessation of respiration, if 
the air passages were completely closed, in a few minutes, 

This testimony was objected to by the prisoner’s counsel, 
but the Court overruled the objection. 

The prisoner relied on the proof of an alibi, as one of the 
grounds of his defence, and in support of this defence, intro- 
duced three witnesses to prove that he was at home, at his 
mistress’, (Mrs. McRea’s,) at the time the difficulty occurred 
between the negro and Bass. 

This defence was met by the State with testimony, going 
to show that one of the defendant’s witnesses was unworthy 
of credit, on account of his general bad character, and that an- 
other had made statements, out of Court, at variance with his 
testimony in Court; and also, by the testimony of one Mrs. 
Barfield, who testified, that early on the morning of the 
difficulty she saw Monday going toward Mrs, McRea’s, and 
after he passed some time, there passed some dogs and men, 
going in the same direction he was and following on his 
(Monday’s) path. 

There was much other testimony, but the foregoing state- 
ment is sufficient to illustrate the decision of the Supreme 
Court, upon the points presented in the record. 

After the testimony had closed, and the Court had taken 
a recess for dinner, counsel for the prisoner learned, during 
the recess, that he could prove by James W. Ragan, that 
Mrs. Barfield was mistaken in her testimony, and that the 
dogs did not run on the path or track of Monday, or in the 
direction, as indicated by Mrs. Barfield; that when Mrs. 
Barfield saw Monday, he was under arrest, and in custody of 
the marshal and guard, going to the guardhouse; that after 
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the dogs had ceased running, Ragan went to where Monday 
was, his dogs bayed him, and this was the direction indica. 
ted by Mrs. Barfield’s testimony. 

When the Court re-assembled, after dinner, prisoner's 
counsel announced to the Court what he had learned during 
the recess, and also stated further, that in conversation with 
Mr. Ragan, he (Ragan) informed the counsel that he had 
told the prosecutor that his testimony would do the State no 
good, and that he had better not swear him ; that thereupon 
the prosecutor let him off; that he had been subpcenaed by 
the prosecutor. Counsel for the prisoner then instructed 
Ragan to be in Court upon its re-assembling after dinner, 
Counsel also stated to the Court that he had not known that 
he could prove these facts by Ragan until the recess, This 
statement was verified by the affidavits of Hon. Lott War- 
ren and the witness, Ragan, and upon this showing counsel 
for prisoner moved the Court to suspend the case until Ragan 
(who was gone some four or five miles in pursuit of a run- 
away slave) could be sent for to testify; or, if the Court 
would not suspend the case, then to continue it for the pur- 
pose of enabling the prisoner to obtain the benefit of Ragan’s 
testimony. 

The Court overruled the motion, and refused either to 
suspend or contifiue the case. 


After the testimony had closed, the Court charged the jury, 
amongst other things : 

“ That any white man had the right to arrest any slave on 
the public highway, if he had a reasonable suspicion that 
the slave had in his possession stolen property.” 

The jury returned a verdict of guilty against the prisoner, 
and his counsel then moved to arrest the judgment in said 
case on the grounds: 

1. Because it is apparent, upon the face of the indictment, 
that no deadly weapon was used by the prisoner. 

2. Because the indictment does not allege that the assault 
was committed with any instrument or weapon, or hands or 
fists, or anything else, with which such an offence can be 
committed, the indictment simply stating that the prisoner 
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committed an assault with intent to murder, without stating 


how or in what manner, or by the use or employment of 


what means, or of any means. 
3. Because the indictment does not allege that the prose- 


cutor, and party assaulted, was a free white person. 


This motion was overruled by the Court, and defendant by 
his counsel, excepted. 

Counsel for defendant then moved for a new trial of said 
case, on the following grounds: 

1. Because the Court erred in adjudging W. A. J. McKnight 
a competent juror, and refusing to permit counsel for the pris- 
oner to ask him the questions as hereinbefore stated. 

2. Because the Court erred in admitting the testimony of 
Beard, as to the sayings of the prosecutor relative to who the 
person was that assaulted him. 

3. Because the Court erred in allowing Dr. T. C. Lamar 
to testify as to the length of time that it required to produce 
death by strangulation or choking, no death having ensued. 

4, Because the Court erred in charging the jury as here- 
inbefore stated, the first part of said charge being error, and 
the last part of it being unsupported by the evidence in the 
case. 

5. Because the Court refused to charge the jury as requested 
by prisoner’s counsel, as follows: 

“That an assault with intent to murder is usually mani- 
fested by the use of some deadly weapon, the employment of 
which is ordinarily calculated to produce death,” but after 
giving the charge, qualified the same by adding thereto: 
“that though usually so manifested, yet the offence of an 
assault with intent to murder might be committed without a 
weapon likely to produce death.” 

6. Because the Court erred in not charging the jury as 
requested, in writing, by prisoner’s counsel, as follows: 

“That prisoner’s rights were to be considered with the 
same care and caution as if he were a white man, and the 
suspicions or apprehensions of insurrection or irrepressible 
conflict ought and must having nothing to do with this case, 
unless the evidence showed insurrectionary movements ”—the 
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employed counsel for the prosecution, in concluding the argu- 
ment to the jury, urging the apprehension and the irrepress- 
ible conflict as a reason why they should convict the prisoner, 

The Court charged in lieu of the request, “‘ That the jury 
should disregard all outside considerations, and determine 
the case by the proof.” 

7. Because the jury found contrary to the evidence, and 
to the following charge of the Court, to-wit: “That the 
proof of an alibi, if sustained, is a good defence.’’ 

8. Because the jury found contrary to the following charge 
of the Court: “That the jury must be satisfied by the evi- 
dence beyond a reasonable doubt that it was the defendant 
that committed the assault on the prosecutor, or acquit.” 

9. Because the Court erred in refusing to suspend or con- 
tinue said case, for the purpose of enabling the defendant to 
obtain the testimony of the witness Ragan, as hereinbefore 
stated, upon the showing made. 

10. Because of the newly discovered evidence aforesaid of 
said Ragan. 

The motion for a new trial was overruled. 

The refusal of the Court to arrest the judgment, and to 
grant a new trial, are the errors complained of. 


J. J. SCARBOROUGH and WARREN & WARREN, for plain- 
tiff in error. 


W. E. Smiru, Solicitor General, (represented by SrrozrEr,) 
for defendant in error. 


By the Court.—Lyon, J., delivering the opinion. 


There was no error in the refusal of the Court to allow 
the juror, on trial for competency, to be asked whether he 
had not talked with the prosecutor, etc. The only question 
to be propounded to the juror are those prescribed by the 
Statute of 1856.. King vs. The State, 21 Ga., 220; Pines 
vs. The State, 21 Ga., 236. 

2. The juror having been asked, and answered that he 
had conscientious scruples as to capital punishment, without 
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objection it was competent for the Court to discharge him for 
incompetency under the Act of 1856, notwithstanding the 
objection of counsel for prisoner. 

3. It was competent for the declarations of Bass, the pros- 
ecutor, made so immediately after the contest between him- 
self and prisoner, as testified to by the witness, Beard, to go 
to the jury as part of the res geste to illustrate the impres- 
sion, on the mind of the prosecutor at the time, of the nature 
of the attack made on him by the accused. 

4, We subscribe fully to the opinion of the Court below 
that it is the right of any white man to arrest any slave on 
the public highway if he has a reasonable suspicion that the 
slave has in possession stolen property. Such a principle is 
necessary to the proper discipline, government and protection 
of that species of property, and we think there was an abun- 
dance of evidence in this case to justify the suspicion of the 
prosecutor, and to justify him in an arrest of the negro under 
the circumstances, and the resistance of the negro was unwar- 
rantable upon any pretext whatever. 

5, We agree, too, with the Court that while an assault 
with intent to murder is usually manifested by the use of a 
deadly weapon, the employment of which is ordinarily cal- 
culated to produce death, still an assault with intent to mur- 
der might be committed without the use of a weapon that 
would be likely to produce death. 

6. The Court also did right to exclude from his charge all 
allusion to the irrepressible conflict, and a dissertation on the 
relative rights of the negro to that of a white man, but in 
lieu thereof to tell the jury simply, as he did, to disregard 
all outside considerations, and to determine the case by the 
proof alone. 

We do not think that the verdict was against the charge 
of the Court. 

The defence relied on was, that the negro with whom Bass 
had the conflict, was not the accused, but some other; that 
Bass was mistaken; that he was deceived by the light, or 
some other cause; that the accused was not there, etc., and 
much negro testimony was offered in support of this position. 
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The evidence of Mrs. Barfield in rebuttal to all this testimony, 
to-wit: “that she saw the accused on the morning of the con- 
flict, and before the time they carried him to the jail, passing 
her house going home; he was at the corner of the public 
square, and that after he passed some time, there passed some 
dogs and gentlemen going the same direction he was,” if true, 
was corroborative of the testimony of the prosecutor, who 
could not consequently have been -mistaken. 

The testimony of the absent witness, James W. Ragan, 
“that the dogs did not run on the track of the accused,” ag 
testified to by Mrs. Barfield, was material to the defence in oyer- 
coming the effect of the testimony of Mrs. Barfield in that res- 
pect at least. The verdict of the jury may have turned 
entirely on the evidence of Mrs. Barfield. We do not say that 
it should, but it was testimony that the defendant hada 
right to have before the jury. What effect it would have 
had upon the verdict, if any, we can not say. That was for 
the jury to consider; but it was legitimate evidence for them, 
and after it was discovered by the counsel, under the circum- 
stances, we think the Coart ought either, in his discretion, to 
have suspended the trial long enough to procure the testi- 
mony, or have continued the trial to another term, upon the 
application, to enable the defendant to obtain the benefit or 
supposed benefit of the witness’ testimony, and in not doing 
either the one or the other, we think the Court committed 
error, and this is all the error that we find in this record. 

Let the judgment ‘be reversed. 
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Wiriu1amM McRarey and Joun A. Hvrr, plaintiffs in error, 
vs. JOHN D. Hurr, et al., defendants in error. 


1. N. H. and L. H. caused it to be publicly announced, at the sale of 
lands belonging to the estate of their deceased father, that they and 
their three brothers were homeless; that provision had been made 
for the other heirs-at-law of the deceased, and that they wished to 
buy the lands for the joint use and benefit of themselves and their 
three brothers. By the announcement, bidding at the sale was sup- 
pressed, and N. H. and L. H. bought the lands for greatly less than 
their value, and shortly thereafter sold them at a large profit: Held, 
that equity will compel them to account to their three brothers for the 
interest of the latter. 


Bill in equity, in Talbot Superior Court, and decision by 
Judge WoRRILL, at September Term, 1860. 


Donaldson Huff, the elder, died intestate, leaving consider- 
able property, and James Huff obtained letters of adminis- 
tration on his estate. The intestate had been twice married, 
and left a widow and several children of tender age, and this 
widow received and accepted the sum of $1500 00 in lieu 
of her dower, with which she expected to, and did, provide 
a home for herself and children. The deceased also left 
surviving him five unmarried children by his first wife, 
to-wit: Nancy Huff, Louisa Huff, John D. Huff, William 
Huff, and Donaldson Huff, junior, the first three being of full 
age and the last two being infants, under twenty-one years of 
age. When certain lands belonging to the estate of the 
deceased were brought to sale by the administrator, Nancy 
Huff and Louisa Huff being present, caused it to be pro- 
claimed and announced to the crowd assembled at the time 
and place of said sale, that provisions aforesaid had been 
made for the intestate’s widow and her children, and that 
the said Nancy, Louisa, John D., William and Donaldson, 
were destitute of a home, and that they, the said Nancy and 
Louisa, desired to purchase the lands for the joint benefit of 
themselves and their three unmarried brothers aforesaid. 
This announcement was made for the purpose of suppressing 
competition at said sale, and actually had the effect of en- 
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abling the said Nancy and Louisa to bid off and purchase 
the lands for less than their real value, by $1,050 00. A 
short time after the sale, the said Nancy and Louisa con- 
cluded that it would be better for them and their said three 
brothers to board out, rather than to undertake to keep up a 
home, and pursuant to this conclusion they agreed with one 
Isaac Cheeny to allow him to take the lands and assume 
their indebtedness to the administrator, and give to the said 
Nancy and Louisa his note for $1,050 00 besides. This 
arrangement with Cheeny was carried out, and he did assume 
said indebtedness, and did give to said Nancy and Louisa 
his note for the sum aforesaid, with the express understand- 
ing that such arrangement was to enure to the joint benefit 
of the said Nancy and Louisa and their said three brothers, 
After this, and whilst the note remained unpaid, the said 
Nancy intermarried with one John A. Huff, and the said 
Louisa intermarried with one William McRarey. Cheeny’s 
note being nominally payable to the said Nancy and Louisa, 
John A. Huff, the husband of said Nancy, brought suit 
against Cheeny for one-half the sum due on the note, and at 
the March Term, 1859, recovered a judgment for $606 00, 
from which execution issued and upon which Huff was pro- 
ceeding to collect the money for his own benefit. 

On the 22d August, 1859, John D. Huff, in his own name, 
and William Huff and Donaldson Huff, by their prochein ami, 
Isaac Cheeny, exhibited their bill in equity, in Talbot Supe- 
rior Court, against John A. Huff and William McRarey, 
alleging the facts hereinbefore detailed, and praying that Huff 
should be restrained from collecting the money on said judg- 
ment, and that he and McRarey should be compelled to 
account to the complainants for their share of the said note, 
The injunction issued as prayed for, and the defendants met 
the bill with a demurrer, on the ground that it contained no 
equity. 

After argument, the Court overruled the demurrer, and 
maintained the bill, and that decision is the error com- 
plained of. 
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InaraM & RUSSELL, for plaintiff in error. 


SurtH & Pov, contra. 
By the Court.—JENKINS, J., delivering the opinion. 


The sole question presented by this record is, whether there 
be any equity in complainants’ bill? 

At the time of the administrator’s sale, out of the circum- 
stances of which their application for relief grows, complain- 
ants were minors, incapable of asserting their rights or 
defending their interests. Their sisters (the wives of the 
defendants below) were the principal actors in the transac- 
tion, and their husbands, have succeeded to whatever rights 
and liabilities they acquired and incurred thereby. They made 
known to the administrator of their deceased father, and 
caused it to be proclaimed at the sale that they proposed to 
purchase the tract of land in question for themselves and 
their minor brothers, the complainants, and thereby sup- 
pressed competition in bidding. ‘The consequence was that 
they purchased the land for less than it was worth, and 
immediately thereafter resold it for a profit. The purchaser 
from them, by arrangement, paid to the administrator the 
amount of their bid, received a title directly from him, and 
gave to the sisters, Nancy and Louisa, his note for $1050 00, 
this being their profit on the purchase and re-sale of the 
premises and the fund now in dispute. At the time of the 
re-sale, and taking the purchaser’s note, they stated to him 
that they would hold that note, and the money, when col- 
lected, for the common benefit of themselves and the com- 
plainants, and it is precisely this appropriation of the fund 
upon which the latter now insists. It is objected, on the 
part of the plaintiffs in error. that their wives made no con- 
tract with the defendants, who were incapable of contracting. 
True, but they voluntarily assumed a trust for them, and in 
that character contracted with the administrator and with 
Cheeny, to whom they afterwards sold the land. They paid 
out no money of their own, but dealt freely with property in 
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which the complainants had, with themselves, a common 
right of inheritance. 

It is further said, that for their undertaking they received 
no consideration, and are therefore not bound by it. 

By the public declaration of a trust assumed at the time of 
the sale, they purchased the property for less than its value, 
and the consideration paid to the administrator was thus 
reduced, and the fund in his hands for distribution lessened, 
The distributive share of each heir-at-law was lessened in 
proportion. Thus the act of the purchaser was a positive 
detriment to the defendants in error, as heirs-at-law of the 
intestate. To the same extent the sum coming to their hands 
from the sale of the land was increased. So that, if it be 
necessary to search for a legal consideration, it may be found, 
either in the benefit derived by the promisor or injury result- 
ing to the other party. 1 Parsons on Contracts, 359, and 
the authorities cited in note C. It is again said, that the 
undertaking was not binding on them, because there was no 
mutuality in it, the infants not being bound thereby. But 
to the rule requiring mutuality of obligation, there is an ex- 
ception in favor of infants. 1 Parsons on Contracts, 277. 

It was clearly admissible for defenc‘ants in error to ae- 
knowledge the trust and insist upon its execution. It is not 
the privilege of those who assumed it, to renounce it at 
pleasure, and appropriate the profits resulting from its as- 
sumption. We think the equity of the bill clear and strong. 

Let the judgment be affirmed. 
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Joun G. GILMER, plaintiff in error, vs. RosANNAH GIL- 
mER and ALLEN 8. Currts, defendants in error. 


1. G. resided with his family, consisting of a wife and two children, in 
Sumter county. He left Sumter and went to Bibb county, leased a 
store for three years, set up business, and claimed Bibb as his resi- 
dence and place of business, having abandoned and separated from 
his wife, who, with her children, continued to reside in Sumter. Bills 
in equity, and a libel for divorce, were afterward brought against G. 
by his wife, in the Superior Court of Sumter county, the jurisdiction 
of which Court G. denied by plea: Held, that the plea should have 
been sustained. 


Bills in equity, and libel for divorce, in Sumter Superior 
Court, and pleas to the jurisdiction. Decided by Judge 
ALEXANDER A. ALLEN, at the April Term, 1861. 


On the 28th of December, 1860, Rosannah Gilmer insti- 
tuted a libel for divorce, in Sumter Superior Court, against 
her husband, John G. Gilmer. 

On the 3d of January, 1861, she also filed against him, in 
the same Court, a bill for discovery ne eweat, ete. 

On the 8th of March, 1861, Allen 8S. Cutts filed, in the 
same Court, against the said John G. Gilmer, a bill for 
account, ne exeat, and the appointment of a Receiver, ete. 

To each of these suits the defendant set up a plea to the 
jurisdiction of the Court, and the question of jurisdiction 
was submitted, heard, and decided upon the following agreed 
statement of facts, to-wit: 

“Prior to the 11th of August, 1860, the defendant, John 
G. Gilmer, resided with his family, consisting of a wife and 
two children, in Sumter county. About that time, he left 
Sumter county and went to Bibb county, leaving his family 
in Sumter county. He leased a store in said Bibb county for 
the term of three years, where he has lived and been doing 
business ever since, claiming the same as his home and place 
of residence, having abandoned and separated from his wife. 
He has been sued in Bibb county by various persons, and 
suits are now pending there against him. His wife and 
children did not go with him to Bibb county, but continued 
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to reside in Sumter county, and resided there at the time 
defendant was served with process in said cases, and are res{- 
dents of said Sumter county now. April 11th, 1861.” 

After the argument had, the presiding Judge overruled 
the motion to dismiss said cases, for want of jurisdiction, 
and error is assigned upon that ruling. 





O. A. LocHRANE and CLIFFORD ANDERSON, for plaintiff 
in error. 


Wituis A. HAWKINS, contra. 
By the Court.—JENKINS, J., delivering the opinion. 


The question presented for our consideration by this record 
is one of jurisdiction. 

The Constitution provides that civil cases “shall be tried 
in the county in which the defendant resides.” This is the 
general rule, to which the Constitution makes exceptions not 
affecting this case, consequently in civil cases, not falling 
within any of the exceptions, no Court of any county other 
than that of the defendant’s residence has jurisdiction over 
him. The real question for our determination is, in what 
county does the plaintiff in error reside? It is a question 
of law and of fact. He maintains that he resides in the 
county of Bibb, whilst the defendants in error insists that he 
resides in the county of Sumter, wherein they have sued 
him. He pleaded to the jurisdiction, and by counsel the 
question was submitted to the Judge, presiding in the Court 
below, upon an agreed statement of facts. 

He overruled the pleas, and the plaintiff in error excepted. 
The question turning upon a construction given to a statute 
passed in 1838, (Cobb’s Digest, 530,) which enacts that “ the 
place where the family of any person shall permanently 
reside, and the place where any person having no family shall 
generally lodge shall be held and considered as the most 
notorious place of abode of such person or persons respect- 
ively.” Ordinarily there is no difficulty in determining the 
place of a man’s residence, but there are exceptional cases 
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producing the embarrassment mentioned in the preamble. 
Among these are the cases of married men, whose peculiar 
avocations require their temporary sojourn at divers places in 
the course of each year, whilst their families are permanently 
located, or who from economical, sanitary, or other pruden- 
tial considerations, establish their families permanently at 
one place, whilst they permanently conduct their business at 
another. ‘To such cases the act doubtlessly applies. The 
Legislature wisely considered that’ where a man’s wife and 
children reside, is his home, the centre of his interests, his 
affections, and his pleasures. They were aware that his will 
determined the place of their residence, and certainly under 
such circumstances both reason and justice concur in holding 
that to be his own chosen residence. 

But where, as in this case, a separation has taken place, 
where the family relation has been practically dissolved, 
where by mutual consent, or by the avowed purpose and overt 
act of the husband, he has abandoned the family and their 
homestead, never returning at stated times or occasionally, 
either to regulate domestic affairs or to participate in domes- 
tic enjoyments, this reasoning is wholly inapplicable. The 
husband no longer assumes to select the wife’s residence, she 
may change it at her pleasure, and wheresoever she may be, 
he never comes; and such, according to the agreed state- 
ment, is the condition of the husband and wife in this case. 
They are actually separated. Her place of abode is not his, 
Although he may have originally chosen hers, his will no 
longer holds her to it. He has abandoned her to her own 
control. 

On this ground, among others, in one of the suits em- 
braced ‘in this record, she seeks a legal dissolution of the 
marital relation, already practically dissolved. 

She may now change her residence when, and as her 
pleasure, or even her caprice may dictate, uncontrolled and 
uninfluenced by him, and possibly, unknown to him. 

Thus, upon this construction of the statute, it may well 
happen that, “a person’s notorious place of abode” (using 
its language) is unknown to himself. 
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We can not think the Legislature intended anything go 
unreasonable. We think that they intended this provision 
of the statute should apply to cases in which both the mari. 
tal relation, in contemplation of law, and the family rela- 
tion, in point of fact, exist. The statute speaks of a family, 
not of wife-and children. 

Between the plaintiff in error and his wife and children, 
the family relation no longer exist. His place of residence 
must be determined by that provision of the statute which 
applies to “a person having no family.” 

Applying that to the agreed statement we hold, that Bibb, 
and not Sumter, is the county of his residence. 

Let the judgment be reversed. 





WiiuraAM C. Gru, administrator, ete., plaintiff in error, 
vs. JACOB P. Srrozrer, administrator, etc., defendant in 
error. 


1. The presumption that the law raises in favor of a gift when a son- 
in-law is permitted to take negroes home with him after his mar- 
riage, by the father-in-law, and to retain possession until his death, 
claiming and exercising acts of ownership, must be regarded as con- 
clusive, unless clear and satisfactory proof is made that a gift was not 
intended. 

2. The Statute of 5th March, 1856, which permits the contents of the 
record of an original deed or other instrument, in writing, that has 
been lost or destroyed, and which had been recorded, and the record 
destroyed by fire, to be given in evidence by any one who has read 
the record thereof, applies to those deeds and instruments that are, 
by law, authorized and required to be recorded. 

. Declarations made by one as to his title after he has parted with the 
possession, are not admissible against one claiming adversely to him, 
nor are the declarations of a third person, unless against the interest 
of the party making them. 


iw) 


Trover, in Lee Superior Court. Tried before Judge AL- 
LEN, at September Term, 1860. 


This was an action brought by Jacob P. Strozier, as the 
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et ncegcecane: 
administrator of George H. Price, deceased, against William 


C. Gill, to recover damages for the alleged conversion by 
him of two negro slaves and their children, belonging to the 
plaintiff ’g intestate. 

On the trial of this case, in the Court below, the plaintiff 
introduced as witnesses Catherine Foster, Daniel Woolbright 
and Lott Warren, whose testimony developed the facts: 
That Mrs. Eliza Delphia Jackson, who was then a widow, 
and the daughter of John Peteet, of Wilkes county, inter- 
married with George H. Price, the intestate of the plaintiff, 
some sixteen or seventeen years before the trial; that the mar- 
riage occurred in Wilkes county, and immediately thereafter 
Price and his wife went to Lee county, carrying with them 
the negroes in dispute; that Price asserted title to the negroes, 
and claimed and controlled them as his own; that he hired 
them out to different persons and received the benefit of the 
hire; that he hired the negroes to John P. Woolbright to 
pay the board of himself and wife, and that Woolbright had 
the negroes thus in his possession at the time of Price’s 
death, which occurred some three or four years after his 
marriage; that Price left surviving him his said wife and 
one child, to-wit: John R. Price, both of whom are still in 
life; that Mrs. Price remained at John P. Woolbright’s from 
the time of Price’s death until she intermarried with Enoch 
Johns ; the negroes were received by Price from his father- 
in-law upon his marriage. 

The plaintiff also introduced an exemplification from the 
records of the Court of Ordinary of Wilkes county, showing 
an allotment, and division of the negroes belonging to the 
estate of John Peteet, of Wilkes county, after his death, 
which allotment and division did not include the negroes in 
dispute. 

The plaintiffs also proved the value of the negroes sued 
for, and their hire, and closed his testimony. 

The defendant then introduced various witnesses, by one 
of whom he proved, that Price, soon after his marriage, told 
the witness that the negroes in dispute, which he brought 
home with him after his marriage, were not his, but his wife’s 
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negroes; that his father-in-law would not give the negrogg 
to him, but gave them to his wife. 

By another witness the defendant proved, that in the year 
1847 he called on the clerk for the tax books of 1843 and 
1844; that the clerk handed him two tax books, (the date of 
which he did not notice,) from which it appeared that Price 
returned no slaves as taxable property, but that John Wool- 
bright gave in two slaves, as agent of John Peteet. 

By another witness defendant proved, that it was old man 
Peteet’s habit and manner to send property with his children 
upon their marriage as a loan, and that it was the opinion of 
the witness that the negroes in dispute were loaned to Price 
and his wife, because old man Peteet threatened to take the 
negroes away from Mrs. Price after she married Johns, but 
was over persuaded by her to let them remain ; that the wit- 
ness was not present when the negroes were delivered to Price 
and his wife. 

By another witness defendant proved, that the witness saw 
Woolbright claiming and controlling the negroes in dispute 
after Price’s marriage. 

Counsel for defendant then showed to the Court that a 
certain paper hereinafter described once had an existence; 
that the plaintiff had been notified to produce it, and failed 
to do so; that the house in which all of Woolbright’s papers 
were deposited had been destroyed by fire; that the person 
who had charge of Woolbright’s papers, after his death, had 
been applied to for the paper, and it could not be found or 
obtained. 

Upon this showing, defendant’s counsel proposed to prove 
by Samuel C. Wyche: That he was for a long time Clerk of 
the Superior Court of Lee county; that whilst he was such 
clerk, John Woolbright brought to him for record a paper 
purporting to have been executed by one John Peteet, of 
Wilkes county, in the presence of the necessary number of 
witnesses, unto John Woolbright, authorizing him to manage 
and control, for the use of his daughter, Mrs. Price, two 
negroes which he loaned her upon her intermarriage with 
Mr. Price; that the witness can not say exactly when the 
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paper was recorded, but it was recorded by witness, as clerk, 
some time in 1842 or 1843, and after Price’s marriage; 
that Price then lived in the lower part of Lee county; that 
the court-house and all the record’s of Lee county were des- 
troyed by fire a few years before the trial. 

Upon objection made thereto, this testimony was repelled 
by the presiding Judge unless the execution of the power of 
attorney were proved, as it was not a paper which the law 
required to be recorded, 

Counsel for defendant offered the depositions of Seaborn 
Callaway and Peter Lumsford, to prove: That old man 
Peteet told them that he had loaned the negroes in dispute 
to his daughter, Mrs. Price, for the benefit of herself and 
children, and that Peteet told one of the witnesses the names 
of those called by him to bear witness to the loan, but he 
does not recollect the names of the witnesses. 

This testimony, upon objection made thereto, was repelled 
by the Court. 

The defendant also offered the depositions of Mrs. Martha 
Peteet, to prove: That she had heard, in the family of old 
man Peteet, that he sent the negroes in dispute home with 
Mrs, Price when she went to house-keeeping with her first 
husband, and that when he died, the old man took the 
negroes home again; that old man Peteet sent the negroes to 
his daughter some five or six months after her intermarriage 
with Price, and that after the death of Price, old man Peteet 
went after the negroes, but before he arrived, Mrs. Price had 
intermarried with Johns, and her father permitted her to 
keep the negroes; that after old man Peteet’s death, the 
negroes were brought back, and put in and divided when the 
other property of old man Peteet was divided; the witness can 


_ not state from whom he learned these facts, but learned them 


from the family of old man Peteet. 

This testimony was rejected by the Court upon objection, 
made to the same. 

The defendant also offered the depositions of Jonathan. 
Davis, to prove: “That he learned from John Woolbright,. 
and that it was understood in the neighborhood, that Wool- 
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bright was claiming and controlling the negroes, either as 
trustee or by power of attorney from old man Peteet, to be 
held as the property of Peteet, with a trust for the benefit of 
his daughter, Mrs. Price. 

This testimony was also excluded by the Court, upon ob- 
jection made thereto. 

The testimony of John Moore, as to the sayings and habits 
of old man Peteet, in giving property to his children, was, on 
motion, excluded by the Court. 

The jury found for the plaintiff the negroes in dispute 
and $1,000 00 for their hire. 

Counsel for defendant then moved for a new trial on the 
grounds : 

1. That the verdict was contrary to law and evidence. 

2. Because the Court erred in rejecting the testimony of 
Samuel C. Wyche as to the contents of the power of attor- 
ney from old man Peteet to John Woolbright. 

3. Because the Court erred in repelling and excluding the 
testimony of Callaway, Lumsford, Mrs. Peteet, Moore, and 
Davis, as hereinbefore stated. 

The presiding Judge heard the motion for a new trial at 
the March Term, 1861, and after argument had, the new 
trial was refused, and that refusal is the error alleged. 


Vason, Davis & Co., and G. J. Wrieut, for plaintiff in 
error. 


SrroziER and SLAUGHTER, contra. 
By the Court.—Lyon, J., delivering the opinion. 


1. The verdict is not contrary to and against the weight 
of the evidence, nor against the law. On the contrary, there 
is a sufficient evidence to support it. The evidence of Mrs. 
Catherine Foster and Daniel Woolbright was, that Price, the 
intestate, after his intermarriage with Delphia or Elizabeth, 
the daughter of John Peteet, then in life but since deceased, 
brought home to the county of Lee, where he (Price) lived, 
from the county of Wilkes, where his father-in-law (Petest) 
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lived, the two negro girls, Barbara and Milly, from whom 
the balance of the negroes in controversy are descended, and 
that he continued in possession of them from that time to 
his death, being several years, and during the time he 
claimed them as his own, hired them out and received and 
appropriated money, and otherwise controlled them as his 
own property. This was sufficient evidence to support the 
verdict. On the other hand, there is some testimony going 
to show that the father-in-law (Peteet) only let them go into 
his possession as a loan, for the use of Mrs. Price, he retain- 
ing the right to take them back or make such other dispo- 
sition of them as he thought proper, but this testimony is not 
sufficiently clear and satisfactory to overcome the presump- 
tion of ownership arising from the possession, use and claim 
of title by the plaintiff’s intestate Price; indeed, upon a care- 
ful examination, it will be found to be very unsatisfactory. 
Benjamin Ramsey, one of the witnesses, testifies to too much. 
He says that Price told him, in his life time, that the two ne- 
gro girls were his wife’s property, and not his, and that his 
father-in-law (Peteet) would not give the negroes to him, but 
gave them to his wife. I know of no rule that would create 
a separate estate in the wife by parol declaration, or that 
would allow it to be proven in that way. If that testimony 
is worth anything, in the absence of a conveyance of the 
negroes to the separate use of the wife, it is to establish the 
plaintiff’s title to the negroes; that is, that although Peteet 
might have intended differently, yet the title was in the hus- 
band. This evidence certainly does not establish a loan or 
title in Peteet at that time. The next and main witness is 
John M. Moore. He says that he “is fully of the opinion 
that the negroes were loaned to Elizabeth Price by her 
father,” but he says that he does not recollect that he was 
present when they were delivered; that he “was always 
under the impression that the negroes were loaned, as all the 
rest were loaned ;” and again, “that she (Mrs. Price) and all 
of Mr. Peteet’s children took their property in the form of 
aloan.” Now, there is nothing positive in this evidence. 
The witness testifies to Mr. Peteet’s habit in letting his 
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children have property as a loan, and not as a gift. Of this 
particular transaction he knows nothing, except what he 
believed, and what he heard from Mr. Peteet’s policy toward 
his other children. 

The only other witness is Jonathan Davis, who says, in 
his answer to a cross interrogatory, that he saw John Wool- 
bright claiming and controlling the negroes as stated in his 
answer to the direct interrogatory, but by reference to that 
answer he says, “John Woolbright claimed the control of the 
negroes, either as trustee or by power of attorney.” Taking 
the whole together it amounts to nothing at all, and the 
answer to the cross interrogatory standing by itself, as agreed 
upon in the brief of evidence, that is, that he “saw John 
Woolbright claiming and controlling the negroes,” giving it 
all that is claimed for it, that is, that he was claiming and 
controlling for John Peteet, is not sufficient to overcome the 
presumption in favor of the plaintiff, for it only raises a pre- 
sumption itself; it is not positive evidence of the title being in 
Peteet, besides there is no evidence that Price himself knew 
of and assented to this claim or the exercise of this control. 
Had the finding of the jury been for the defendant instead 
of the plaintiff we can not say that we would have disturbed 
it, but on this evidence the verdict is certainly not so strongly 
and decidedly against the weight of the evidence as to require, 
or even justify us in disturbing it. 

The third ground in the motion for new trial, that is, 
that the finding for him was excessive, was abandoned. 

2. We think the Court below properly rejected the testi- 
mony of the witness, Samuel C. Wyche, to prove the contents 
of the lost or destroyed paper or power of attorney, or rather 
the contents of the record thereof which had been destroyed 
by fire. 

This testimony was offered under the 2d section of the 
Act of 5th March, 1856, pamphlet, page 138, which is in 
the following words: 

“ Where any original deed, or other instrument in writing, 
is lost or destroyed, which has been recorded, and the record 
of such deed, or other instrument in writing, has been burned, 
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the contents of such record may be proved by the clerk who 
recorded the deed, or other instrument in writing, or of any 
clerk who had copied said recurd, or by any person who has 
read the same, and said testimony may be given in evidence 
to the jury in any case when it becomes necessary for the 
assertion of the rights of any of the parties.” 

This statute must be understood as having reference only 
to that class of instruments in writing, such as deeds, bills of 
sale, etc., that are authorized and required by law to be 
recorded, and which, when recorded according to the require- 
ment of law, are allowed to go in evidence to the jury with- 
out further or other proof of execution; at least under that 
statute the contents of only that class of instruments in 
writing, when recorded, are allowed to go to the jury as evi- 
dence without other proof of the execution of such paper. 

Had the record of this deed not been burned, a certi- 
fied copy of the deed from the record could not have gone 
to the jury as evidence without proof of the execution of 
the original, notwithstanding the destruction of the original 
so recorded ; because, the law does not require or authorize 
such a paper—a simple letter of attorney authorizing one to 
hold personal property and act as agent for another—to be 
recorded, and provide, that when recorded, it may be given 
in evidence without further proof of execution. This statute 
authorizes parol testimony, or the recollection of the wit- 
ness of the contents, in case of the destruction of the record, 
to be substituted or to stand in place of the record itself, not 
to do more than this. If the paper recorded is not one 
authorized to be recorded, nor is recorded in the terms of the 
law, it is in neither case a record, and a copy of such paper 
found on the clerk’s books is entitled to no more credit or 
weight than one found on the books of a private person. 

3. The testimony of the witnesses (Mrs. Peteet, Callaway 
and Lumsford and part of that of Moore) was properly with- 
drawn from the jury by the Court, as it consisted of the 
declaration of John Peteet, the former owner of the negroes, 
made after he had parted with their possession, and after 
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Price had acquired his title under him. Settle vs, Allison, 
8 Ga., 207. 

The part of the witness Davis’ testimony excluded was 
still more objectionable, because it consisted of the declara- 
tions of John Woolbright, who never did have the posses- 
sion of the negroes, nor, so far as we are informed, a right to 
their possession. 

Let the judgment be affirmed. 





JosEPH M. GARDNER, plaintiff in error, vs. WILLIAM J, 
WEEKS, defendant in error. 


1. Where a testator bequeathed money to his married sister, for her sole 
and separate use during her life, remainder to her children, and there 
was nothing in the will showing an intention or desire on the part of 
the testator that the legacy should be held by the executor as trustee: 
Held, that upon a bill filed by the husband of the usee for life, show- 
ing his appointment as trustee, it is legal and proper for a Court of 
Equity to decree the payment and delivery of the legacy to him as 
trustee, upon such just and equitable terms as shall make the estate 
secure in his hands. 


Bill in equity, in Talbot Superior Court, and decision on 
demurrer, by Judge WorRILL, at the March Term, 1861. 


On the 9th of January, 1859, John H. Weeks madea 
will in due form of law, which, after his death, was regular- 
ly proved and admitted to record, and letters testamentary 
issued to William J. Weeks, the executor named in the will. 

By the 3d item of the will the testator gave to his sister, 
Martha Gardner, $5,000 00, for her sole and separate use, so 
that the same should not, in any manner, be subject to the 
debts or contracts of her present, or any future husband, and 
at her death the same to be equally divided among her chil- 
dren, and representatives of children, By the 10th item of 
the will, the testator gave to his two sisters, Martha Gardner 
and Mary C. Weems, all the balance of his property, after 
paying all his just debts and the specific legacies bequeathed 
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in the will, upon the express condition that they and each of 
them receive and have all the property bequeathed to them 
in the will only during their natural life, for their sole use 
and benefit, so that no part thereof shall be in any manner 
liable for the debts or contracts of their present or future 
husbands, and at their death the same to be equally divided 
among their children. At the death of the testator, Mrs. 
Gardner was the mother of three living children, namely, 
Thomas Gardner, Anna Gardner, and Williamina Gardner. 
The specific legacy of $5,000 00, and one half of the resi- 
duum of the estate bequeathed to Mrs. Gardner, amounted 
to about $20,000 00. 

On the 27th of June, 1859, Joseph M. Gardner, the hus- 
band of Martha Gardner, and the father of her said children, 
all of whom resided in the county of Clay, applied for and 
obtained from Hon. David Kiddoo, Judge of the Pataula 
Circuit, which includes the county of Clay, the appointment 
of trustee for his wife and children, of the property be- 
queathed as aforesaid. Mrs. Gardner freely and voluntarily 
joined in the application of her husband to be thus appointed 
trustee. 

After the appointment, Joseph M. Gardner applied to 
William J. Weeks, the executor, and demanded payment to 
him of the legacies given by the testator to his wife and 
children, but the executor refused to pay the legacies to him, 
alleging that the said Gardner had no authority to receive 
the same, and that he, the executor, was bound to hold and 
keep the principal of said legacies in his own hands during 
the life of Mrs. Gardner, and to pay the same to her chil- 
dren at her death, as provided in the will. 

Joseph M. Gardner then filed his bill in Talbot Superior 
Court, against the said executor, setting forth the facts afore- 
said, exhibiting evidence of appointment as trustee, and 
praying that the executor be decreed to pay the legacies to 
him upon such terms as the Court, in the exercise of a sound 
discretion, might see proper to impose, with which terms, he 
avowed in his bill, his readiness and willingness to comply. 

The defendant demurred to the bill for want of equity, 
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and after argument, the presiding Judge sustained the de- 
murrer and dismissed the bill, and that ruling is the error 
complained of. 


L. B. Smrru, for plaintiff in error. 
Marton BETHUNE, contra. 
By the Court.—JENK1ns, J., delivering the opinion. 


The demurrer to the bill of plaintiff in error was upon 
the ground, that there is no equity in the bill, and that under 
the law, and the will of John H. Weeks, complainant is not 
entitled to the relief sought. 

The property embraced in the bequests consists of shares 
and money. 

The bequests are to the testator’s sister (Martha) for life, 
to her sole, separate use, with remainder to her children. 

1. There is no trustee named in the will, and hence the ex- 
ecutor insists, that the trust devolves upon him to appropriate 
the income to the sole and separate use of the said Martha 
during her life, and to preserve the corpus to be divided 
among her children, upon her death. It is true, that were 
this property to remain in the hands of the executor, a Court 
of Equity would hold him responsible as trustee, just as it 
would the husband of the usee for life, should it pass into 
his hands without any special apppointment as trustee. 

But this is a case in which the testator has created, in 
point of fact, a trust without appointing a trustee. 

Every executor is, in one sense, a trustee for creditors, 
legatees and devisees. Equity raises this trust, from the 
duties imposed by the terms of the will; but these duties are 
to pay the debts and legacies and turn over the property 
bequeathed or devised, and upon the performance of them, 
the trust ceases. Unless so expressed, an executor is nota 
continuing trustee. In this case, there are no words in the 
will indicating that the executor should hold the property in 
trust, after the estate shall have been prepared for final dis- 
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tribution, and yet there is a manifest propriety, if not a 
necessity, for the office of trustee. 

2. Under these circumstances, the husband of the usee for 
life has applied to a Court of competent jurisdiction, and 
procured, with the assent of his wife, the appointment of 
himself as trustee, to carry into effect the intentions of the 
testator. In that character he files his bill in the Court 
having jurisdiction against the executor, setting forth the 
facts of the case, exhibiting the evidence of his appoinment, 
praying that the executor be compelled to deliver the property 
to him, and offering to submit to such reasonable terms and 
conditions as the Court may, by its decree, impose. The 
Court may enquire into his fitness for the office of trustee— 
may, in the exercise of a sound discretion, require him to 
enter into bond, with security for the faithful execution of 
the trust. 

Under these circumstances, we think, that upon satisfying 
the Court that the estate will be safe in his hands, and the 
intention of the testator carried into effect, he is entitled to a 
decree for the property. The demurrer should have been 
overruled 

Let the judgment be reversed. 





Joun W. Hays, administrator, etc., plaintiff in error, vs. 
Isaac B. McFaruan, Gefendant in error. 


A note, given by the reputed father of a bastard child to the mother, to 
do something for her and to prevent her from instituting a proceeding 
of bastardy against him under the statute, is founded on a good con- 
sideration, and is valid and recoverable. 


Assumpsit, in Harris Superior Court. Tried before Judge 
WorrILL, at October Term, 1860. 


This was an action brought by John W. Hays, adminis- 
trator of Martha Ann McKee, deceased, against Isaac B. 
McFarlan, to recover the amount of two promissory notes, 
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dated the 30th of August, 1857, due the 25th of December 
thereafter, signed by the defendant, and payable to the plain- 
tiff’s intestate, for $500 00 each. 

To this action the defendant pleaded: That the intestate 
of plaintiff, in her life time, was pregnant with a bastard 
child by somebody, and that the plaintiff and one Samuel 
Amos, the brother of the said Mrs. McKee, charged defend- 
ant with being the father of said bastard child, and threat- 
ened to expose him, and have the child sworn to him, if he 
did not do something; that under the influence of these 
threats, and to prevent the report of his being the father of 
the child reaching his family and friends, the defendant gave 
the notes sued on, and for no other consideration, and that the 
notes were without consideration and void. The defendant 
also pleaded: That said notes were given to keep Mrs. Mc- 
Kee from swearing the child to the defendant, and are there- 
fore void; also, that the notes were given for the support of 
the said bastard child, which was not born alive, or if born 
alive, it lived but a few days, and that the consideration has 
failed. 

The evidence on the trial disclosed the facts: That Mrs. 
Martha Ann McKee was a widow, residing in the county of 
Harris; that she became pregnant with a bastard child; that 
her brother and friends, on ascertaining that she was in that 
condition, and that the defendant was the reputed father of 
the child, went to him and told him, that if he did not do 
something for her, she should swear the child to him. Me- 
Farlan told them to hold on, and say nothing about it, and 
meet him at a certain house in the neighborhood, and he 
would give his notes for $1,000 00; that they did meet, and 
defendant gave the notes for the support of the child. An- 
other witness states, that the notes were given to keep Mrs. 
McKee from swearing the child, and that they were given 
for the benefit of the child, the woman, and her children; 
that the notes were delivered to Mrs. McKee, who left them 
with her brother for collection ; that Mrs. McKee then left 
Georgia, with some relatives, for the State of Louisiana; 
that on the way she was delivered of the child, which died 
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in a few hours after its birth; that some time in the month 
of October, thereafter, Mrs. McKee herself died; that the 
plaintiff took out letters of administration upon her estate 
and instituted suit on the notes. 

Upon this state of facts the presiding Judge charged the 

jury : 
“That if the notes sued on were given by McFarlan, for 
the purpose of keeping Mrs. McKee, from swearing the child 
to him, and that this was the consideration of the notes, then 
the notes were illegal and void, and they must find for the 
defendant.” 

The jury found for the defendant, and counsel for the plain- 
tiff moved for a new trial of the case on the grounds, amongst 
others : 

That the said charge of the Court was erroneous, and that 
the verdict of the jury was contrary to law and evidence. 

The presiding Judge refused the new trial, and that refusal 
is the error of which complaint is made. 


JOHNSON & SLOAN, for plaintiff in error, 
IncRAM & RussEx., for defendant in error. 
By the Court.—Lyon, J., delivering the opinion. 


The objections to this judgment are to the admissibility 
of the evidence, the charge of the Court, and the verdict of the 
jury, and all of them may be resolved into one, that is, whether 
the consideration of the note, the subject matter of the suit, 
is good and sufficient in law? Mrs. McKee, the plaintiff’s 
intestate, was pregnant with a bastard child, of which the 
defendant was the reputed father, and her friends applied to 
him to know what he would do for her, and that he must do 
something before she left for the State of Louisiana, or she 
would swear the child to him; in other words, that she would 
institute a proceeding against him in bastardy to compel his 
support of the child, ete. To avoid this public exposition, 
the defendant being a married man, and to do something for 
the mother, he gave this note. That is the consideration. 
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Was it sufficient to support the promise? It is urged by the 
defendant that it is not, because, as they assert, the note was 
given to suppress a public prosecution for the offence of bas- 
tardy, and that it is void, being against public policy, that 
is, that it is the policy of the public, by a prosecution and 
public exposure of these offenders against law, to make an 
example of them to deter others from like vice and immoral- 
ity. If the Bastardy Act had this intention, or that was the 
policy of this law under which the prosecution in this case 
was threatened, there would be great reason in the position 
of counsel, but such is not the intention or policy of the Act, 
or the purpose for a prosecution under it. The sole object of 
the Act is to compel a support and education of the bastard 
child by its reputed father, and also “ the expenses of lying- 
in with such child, boarding, maintenance and nursing, while 
the mother of such child is confined by reason thereof.” The 
law does not compel or require the mother to make the pros- 
ecution, or any one else; but the mother may voluntarily 
give the bond herself for these expenses, and the maintenance 
and education of the child, or if she is able to do so herself, 
and there is no probability of the child becoming a charge 
on the county, there is no nevessity for such bond, nor will it 
in that case be required. The whole object of a prosecution 
and of the Act, so far as the putative father is concerned, is 
to compel him to do what it is his natural and legal duty to 
do, that is, to support, educate, and maintain the child, and 
to pay the expenses attendant on the mother’s confinement. 
The public law, which these parties were guilty of violating, 
was that of fornication and adulteration, and for this there was 
no prosecution begun or threatened. The note was given to 
enable the mother to do that which he otherwise would have 
been compelled to do, and was therefore given upon a sufficient 
and valid consideration. That the defendant was induced to 
give the note from fear of exposure, from the shame and 
infamy that might have attached to him in consequence, or 
from a fear of its effects upon his domestic peace and happi- 
ness, as well as a sense of justice, to render some compensa- 
tion for the deep and forever abiding injury that he had 
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inflicted upon the mother, does not lessen the merit of the 
note, or its validity, but greatly increases it. 

It is unnecessary to prolong a discussion of this question 
as it is no longer an open one, having been practically decided 
in this Court, Hargrove vs. Foreman, 12 Ga., 342, in which 
this Court says; “Such a contract is not against good policy 
or good morals, nor against law, but in conformity with its 
express provisions, and in the judgment of this Court ought 
to be enforced. If the defendant’s testator, by this arrange- 
ment, relieved himself of all statutory liability in which he 
was in iminent danger, for the child had already been sworn 
to him, the paternity of which he never disputed, if he was 
by this means acquitted from a public prosecution, exposure 
and disgrace, to say nothing of the trouble, loss of time, and 
pecuniary expense, necessarily incidental to such a proceed- 
ing, who shall say that these considerations were not amply 
sufficient to bind him for the amount which he himself, in 
view, no doubt, of all these things, as well of his natural 
obligation to provide for his offspring, freely and understand- 
ingly elected to pay ? 

“The fine imposed by the Code, [ Act,] for bastardy, it is 
true, is only $700 00, but when the reputed father prefers to 
avoid a public arraignment and trial, and adjust the matter 
with the mother himself, Courts will not undertake to measure 
the consideration, nor to circumscribe by any definite or pre- 
scribed bounds.” It was again decided in Davis vs. Moody 
and wife, 15 Ga. 181. The same doctrine is maintained and 
enforced by the Supreme Court of Alabama, under a Bastardy 
very similar to ours. Robinson vs. Crenshaw, 2 Stew. & Por., 
278. See also 9 Por., 549. It will not do for the defendant 
to say, now, that there is no proof that he is the father 
of the child, for when he was called upon by the mother, 
brother and friend, to do something for the mother, he never 
denied that he was the father, and his giving the note is an 
admission by himself that he was the father of the child. 

Let the judgment be reversed. 
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RicHarD Harkzis, plaintiff in error, vs. PARMELIA Mot. 
Lins, defendant in error. 


1. H. exhibited a mule to M., a purchaser, and represented, at that time, 
that the mule was a sound and good mule in all respects, the owner 
knowing, at the time, that his representation was false, and afterward, 
on the same day, exposed the mule to sale at auction, in open market, 
at which sale M. attended, and bought the mule solely on the faith of 
the representations of H., the vendor, as to its soundness: Held, 
that H. is liable to the purchaser for the value of the’ mule, in case it 
should subsequently die from a disease that the vendor knew existed 
in the mule at or previous to the sale, although the vendor, when 
the mule was put up at auction, gave notice that he would not warrant 
or guaranty the mule in any respect, that the purchaser bought at his 
own risk, etc. 


Action on the case, in Muscogee Superior Court. Tried 
before Judge WorRILL, at November Term, 1861. 


This action was brought by Mrs. Parmelia L. Mullins, 
against Richard Harris, to recover the sum of $120 00, be- 
sides interest, paid by the plaintiff to the defendant, for a 
mule, which the defendant falsely and fraudulently repre- 
sented to be perfectly sound and all right, but which was 
unsound, and died in a few hours after the-sale., 

The facts of the case, as disclosed by the testimony on the 
trial, are substantially as follows, to-wit: 

The mule sold by the defendant to the plaintiff, once be- 
longed to the Hon. Martin J. Crawford. Some time in 
January, 1860, Mr. Crawford’s overseer informed him that 
the mule had had blind staggers, and had fallen down in the 
plow. Crawford had the mule brought to Columbus and 
traded it to Harris for what the parties estimated at $100 00, 
at the same time explaining to him what the overseer had 
said as to the condition of the mule, and also refusing to 
warrant the mule to be sound. About the middle of Febru- 
ary, 1860, the plaintiff sent her son to Columbus to purchase 
a mule for her, and meeting with the defendant, who had the 
mule in controversy, he announced to him the purpose for 
which he had visited Columbus. Young Mullins examined 
the mule with a view of buying it. The defendant told 
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him, and others in his presence, that the mule was a good 
work mule, and perfectly sound and all right, as far as he 
knew, and would suit his mother, and that he would sell the 
mule for $150 00. The mule seemed to be sound, but young 
Mullins did not then buy. The defendant told him that it 
was all right, that the mule would soon be jut up to the 
highest bidder, at auction sale, and he could take a chance. 
In about an hour after this conversation, the mule was put 
up by a Mr. Ellis, an auctioneer, who stated that the mule 
was for sale to the highest bidder for cash; that the owner 
was closing out his stock, and that he would not warrant the 
mule in any particular; that the purchaser must take it at 
his own risk, and that there was to be no after-claps. Young 
Mullins, relying upon the representation made to him by 
Harris, bid off the mule at the price of $120 00, paid Ellis 
the money, and took the mule to a livery stable, where it 
was fed. The sale occurred about twelve o’clock, and about 
four o’clock in the evening young Mullins started home with 
the mule, and it died near the bridge, before he got out of 
town with it. 

In addition to the foregoing, the defendant proved: That 
he also announced at the sale, that he would not warrant or 
guarantee further than that it was a mule, and had hair on; 
that the purchaser must take all risks, and that there must 
be no after-claps or law suits, after which statements Mullins 
bought the mule. 

After the testimony had closed, the Court charged the 
jury, amongst other things: 

“That although Harris and Ellis, when the mule was put 
up at auction, stated to the bidders, that they would not war- 
rant or guarantee the mule in any particular, and that. the 
purchaser purchased it at his own risk; yet, if the jury 
further believed that about an hour prior to the sale at auc- 
tion, Harris represented the mule to Mullins to be sound, 
and all right as far as he knew, and Mullins acted on this 
representation in bidding for the mule, and that the mule 
was not then sound, and Harris knew it, that the plaintiff 
was entitled to recover.” 

VoL, xxxu—45, 
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The jury found for the plaintiff, and the plaintiff in error 
complains that the char ge of the presiding Judge was errone- 
ous, and asks a reversal of th e judgment because of such error, 


JOHNSON & SLOAN, for plaintiff in error. 

Ineram & Russet, for defendant in error. 

By the Court.—Lyon, J., delivering the opinion. 

This was an action brought by the plaintiff, Parmelia 
Mullins, against Richard Harris, for the recovery of the 
sum of $120 50, the amount paid by her to him for a certain 
mule that Harris falsely and fraudulently represented to be 
sound and all right, when, in fact, the mule was not sound, 
but was, at the time, afflicted with blind staggers, and had 
been for a long time before, which defendant knew at the 
time of his sale and representation, and that the mule died 
subsequently, and on the same day, of the disease. 

On the trial, it appeared, from the evidence, that Mrs, 
Mullins sent her son to Columbus to buy a mule, and while 
there, Harris showed him this mule, and tried to sell it to 
him at private sale, at the price of $150 00, when Harris 
told him that the mule was a good mule and would suit his 
mother, was all right and perfectly sound as far as he knew. 
The purchase was not then made, when Harris told him that 
the mule would be sold at auction, when he could have a 
chance to buy him. Ina very short while after this inter- 
view, in less than an hour, the mule was put up at auction, 
when the auctioneer and Harris both announced that uo 
warranty or guarantee of the mule was made or intended; 
that the purchaser must take the mule at his own risk ; that 
there was to be no law suits or after-claps; all that he war- 
ranted was, that the animal “was a mule and had hair on.” 
After these statements the mule was sold at auction and bid 
in by young Mullins at $120 00. It further appeared, that 
the mule formerly belonged to Judge Crawford, and while in 
his possession had an attack of blind staggers; that Judge 
Crawford immediately traded the mule to Harris, telling 
him, at the same time, of the fact that the mule had blind 
staggers, and that he traded her off on that account. After 











MACON, JUNE TERM, 1861. 707 


Harris vs. Mullins. 








the purchase by Mullins, the mule died the same day, and 
before he got her out of the city of Columbus, where she 
was sold, but from what disease it did not appear. 

Young Mullins further testified, that he purchased the 
mule on the faith of the representation made by Harris, 
before the sale, as to her soundness, and but for them he 
would not have made the purchase. On these facts the Court 
charged the jury, “That although Harris & Ellis, (the auc- 
tioneers,) when the mule was put up at auction, stated to the 
bidders that they would not warrant or guarantee her in any 
particular, and that the purchaser purchased her at his own 
risk, yet if the jury further believed, that about an hour 
prior to the sale at auction, Harris represented the mule to 
Mullins to be sound and all right, as far as he knew, and 
Mullins acted on this representation in bidding for the mule, 
and that the mule was not then sound, and Harris knew it, 
the plaintiff was entitled to recover.” 

The verdict of the jury was for the plaintiff. Was the 
charge right? It is insisted by counsel for Harris that it is 
not: first, because that as Mullins did not act upon the repre- 
sentations at the time they were made, by purchasing the 
mule at the time and at the price then offered, but at the 
auction, and after the treaty for purchase at private sale was 
at an end, he purchased then subject to the terms and con- 
ditions of the auction sale, and that the contract is to be 
judged by what then transpired, and not by what occurred 
previously in a different negotiation and for a different price ; 
and secondly, because the charge did not confine the liability 
of defendant for the death of the mule to the disease with 
which the mule was afflicted before the sale, or to a disease 
that the mule had, in the knowledge of the defendant, at the 
time of the sale, 

We do not think the first position a sound one on the facts. | 
The defendant, Harris, connected the treaty at private with 
the auction sale himself, for when Mullins had failed to buy 
at private sale, Harris said “ it was all right, that the mule 
would soon be put up at auction to the highest bidder, and 
then he could take a chance.” Now it appears from this 
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statement that Harris intended that his representations should 
operate upon Mullins in bidding at auction for the mule, 
and it certainly did have that effect if his testimony is 
to be believed. But whether the statement was made for the 
purpose of influencing Mullins in his bids at auction or not, 
or whether the negotiation for purchase at private sale, and 
the purchase at auction was a continuous and connected 
transaction, or separate and independent, it was a repréesen- 
tation to Mullins that induced him to act, and if it was 
false, and Harris knew it to be, as he clearly did, it was a 
fraud. The fact that he refused to warrant or guarantee 
the mule when put up at auction, and said that the pur- 
chaser took the mule at his own risk; that there was to 
be no law suits or after-claps, cannot protect him from the 
consequence of his fraudulent representations privately made 
to the purchaser, that induced him to buy at that sale. If 
he did not wish to be charged with the consequences of 
such statement he should have withdrawn them, the pur- 
chaser would then have acted upon them at his peril. We 
can not see how this case differs from a common case of deceit 
and misrepresentation. Hopkins vs. Tarqueray, 26 Eng. 
L. & Kq., 254, was a case very much like this, being an 
action for falsely and fraudulently representing and warrant- 
ing a horse to be sound when it was not so known tu be by 
the defendant. There was no evidence of fraud, but the 
facts were, that defendant having sent a horse to Tattersall’s 
to be sold by auction, went into the stable the day before the 
auction, and there saw the plaintiff, whom he knew, exam- 
ining the horse’s legs, upon which the defendant said, “you 
have nothing to look for, I assure you, he is perfectly sound 
in every respect ;” to this plaintiff replied, “ If you say so, 
I am satisfied,” and he desisted from the examination. On 
the next day the horse was put up at auction for sale without 
a warranty, and the plaintiff purchased him at two hundred 
and eighty guineas, having, as he stated, made up his mind to 
buy the horse, relying on the defendant’s positive assurance 
that he was sound. The horse turned out subsequently to 
be unsound. The Court held that there was no evidence 
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from which a jury could infer a warranty, that what was said 
before the sale amounted only to'a representation, and not to 
a warranty, and that the defendant could not be liable to a 
mere representation, although contrary to the fact, wnless it 
was fraudulently made. The defendant’s representation in 
this case was fraudulently made, and in that this case differs 
from Hopkins vs. Tarqueray. It follows that the defend-— 
ant, Harris, is liable to the plaintiff for all damage sus- 
tained by the plaintiff in consequence of this fraudulent 
representation, if the mule died of the disease that the defend- 
ant knew it had, at or previous to the sale, or of a disease 
that was the consequence of that. 

This is the second objection urged to the charge of the 
Court: There was no evidence of what disease the mule 
died, whether of blind staggers, or what. Nor was there any 
evidence of the nature and character of that disease, that is, 
whether it is a disease which, when it once attacks an ani- 
mal, it makes a permanent lodgment in its system, or is 
temporary in its nature, and a recovery from an attack com- 
plete, so that the mule, like this, once having the diseasé, is or 
would be no more subject to a renewal of the attack than one 
never afflicted with it. So far as the evidence goes, the mule 
at the sale may have been perfectly sound, it appeared to be 
so, and have died from some other disease, not at all con- 
nected with blind staggers, or resulting from it. Ifthis were 
so, the defendant was not liable. The onus was on the plain- 
tiff to make out the case affirmatively, and the defendant 
could not be held liable for the death of the mule, unless 
the mule died of the disease that the defendant said he 
had at or previously to the sale. It does not follow be- 
cause the mule once had the blind staggers it continued to 
have it to its death, and that its death was the result of that 
disease. It may be so, and it may be that this is the nature 
of that disease, but this Court does not know it to be so, nor 
does the evidence authorize that belief.: The charge excluded 
the defendant from the benefit of this principle, and in that 
only we think it to be erroneous. 

Let the judgment be reversed. 




















IN DE.X. 





ACCOUNT. See Equity, 25 
ACTION. 


1. In an action against a railroad company for the recov- 
ery of damages for the death of a negro, occasioned 
by the cars of the company running over him on the 
track, it must affirmatively appear from the testimony, 
in order to charge the company with the loss, that the 
act was the result of neglect, mismanagement, or care- 
lessness of the company or its employees. And in the 
absence of such proof, a non-suit is properly awarded 


by the Court below. Man vs. M. & W. BR. R. Co... 


2. A petition for writ of certiorari is a suit in the sense 
of the 23d section of the Statute of Limitations of 6th 
March, 1856, and in case the same be dismissed, dis- 
continued, or non-suited, the plaintiff may renew his 
application within six months from such dismissal, 


345 


discontinuance, or non-suit. Hendrix vs. Kellogg..... 435 


See Deceit. 
ADMINISTRATION. 


1. Letters of administration granted by the Court of 
Ordinary on the estate of a person who died outside 
of this State, having heirs in the State, and appa- 
rently a lot of land in the county where the letters 
were granted: Held to be legal and valid. Spray- 
berry vs. Culber80nr....cccccccccccccccsccecssoverecesceseces ° 


2. Where the application of a widow, for administration 
on the estate of her deceased husband, is caveated on 
the ground that the estate is insolvent, and the insol- 
vency depends upon the solvency of divers debtors of 
the intestate, or upon the validity of the intestate’s 
title to property held by him at the time of his death, 
but claimed by strangers, or upon the validity of dis- 
puted claims against his estate, or upon like doubtful 
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questions, insolvency should not be recognized as a 
sufficient ground of caveat against the claim of the 
widow, and heir-at-law, to the administration. Lynch 
8. Tivell)....ccosoosersesees veveseods pt AU eee arer ore 


3. In a contest for the administration of an estate be- 
tween the widow and sole heir-at-law, and a creditor 
of the intestate, whose debt is disputed, or who sets 
up a claim to property of which the intestate died 
seized, and a fortiorari, where he claims in both char- 
acters, the widow will be preferred, notwithstanding 
the alleged insolvency of the estate. Ibid. 


4, If the widow of an intestate, seeking the adminis- 
tration of her husband’s estate, join with herself in 
the application, one of acknowledged probity and 
capacity, having no personal interest in the estate, but 
representing a portion of the creditors, they jointly 
will be preferred to a creditor having a large claim 
and sustained by other creditors, whether the estate 
be solvent or insolvent. bid. 


See Advancements, 1, 2. 
ADMINISTRATORS AND EXECUTORS. 


1. Executorship is an office; and each executor is equally 
entitled to participate in the profits thereof; and no 
one has the right to seize and appropriate the whole 
of the assets to the exclusion of the others. Roberts 
60 TR iccccn sa ciccmneeinpenaatbneenienigiaanemeneat 


2. An administrator cannot bind the estate he represent- 


31 


ed by a warranty of soundness. Ramsey vs. Blalock. 376 


See Charge of the Court, 2, 3. Equity, 7. Evidence, 
7, 9, 10, 20, 29. 


ADULTERY. See Verdict, 4. 
ADVANCEMENTS. 


1. The widow of an intestate, who had intermarried 
with him prior to the Act of 1854, (which entitle 
widows to have advancements to children brought into 
hotch-pot for their benefit, the intestate having died 
after the passage of said Act,) is entitled to have ad- 
vancements made to the children of a former mar- 
riage brought into hotch-pot, for her benefit in the 
distribution of her deceased husband’s estate. Boyd 
OF PR inci kdshiein eerie vess en et Peek bak 
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9. Such advancements are not chargeable with interest 
until they are brought into hotch-pot and distributed, 
and it is not allowable to begin computing interest on 
them after the expiration of twelve months from the 
grant of administration. did. 


ADVERSE POSSESSION. 


1. The act of entering upon a tract of land, splitting a 
few hundred rails, and enclosing and ploughing an 
acre or two, without planting or cultivating anything 
on the land, and then abandoning it entirely for three 
years, is in law a simple trespass. Such act, after a 
lapse of three years, can not be connected with four 
years of actual, adverse possession, so as to constitute 
seven years’ adverse possession. Joiner et al., vs. Bor- 
WOP8 0 cisin sey sistyierlatdd sebiincght devactevedaucd debe bateddddie dit 

2. To perfect a statutory title, under color of title, there 
must be adverse and continuous possession for seven 
years. I bid. 

3. Where there is a succession of crops made on land 
every year, the interval which necessarily elapses, 
between the time of oue tenant moving off, and another 
moving on, the premises, will not work a forfeiture 
of the benefit of the statute of limitations, or break 
the continuity of an adverse possession. Hudgins vs. 
Ceen 0b Ohis i. evaesasth onapeesexteshive Steppe behees:. estees 

4, In 1847 a claimant entered upon a lot of land, cleared 
four or five acres, and planted it im peas, and built a 
corn crib—the next year he planted it in corn—he 
neither lived on or cultivated the land until in the 
fall of 1852, although he had some plows in the crib: 
Held, that this was not such a continuous possession 
as to constitute a statutory title. Virgin and another 

5. Intention to continue possession of land can only be 
demonstrated by acts which are open and notorious— 
they are not proven by secret or avowed purposes of 
the claimant. Ibid. 

6. An open, continuous and uninterrupted possession of 
a lot of land for seven years, under color of title, is 
sufficient to support an action of ejectment as against 
a tenant in possession, although it does not affirma- 
tively appear that a grant for the lot has ever issued 
from the State. Davis vs Stripling... ....cccceceeceees 


See Charge of the Court, 8. 
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714 INDEX. 
AGENTS AND AGENCY. 


1. A party having at different times had two agents 
appointed severally in the same business, upon a ques- 
tion as to the extent of authority given to the second 
agent, is not competent to prove the declarations of 
the first agent, as to his own powers, whilst holding 


the agency. Mapp vs. Phillips... .......00csssecee see seen 72 


2. Where an agent is confessedly acting under a power 
of attorney, or written authority, his own declarations 
enlarging his powers, are incompetent evidence to bind 
his principal, Ibid. 

3. If an agent having possession of his principal’s prop- 
erty for a specific purpose, sells it without authority, 
and absconds with the money, ratification by the prin- 
cipal will not be established by his declaration that if 
he could get his money he would be satisfied. J bid. 


4, In such a case, three months’ forbearance to sue the 
purchaser for the property so illegally sold, will not, 
alone, amount to such acquiescence as will establish 
ratification. I bid. 


See Charge of the Court, 11; Infants, Title 3, 4. 
AGREEMENT. See Equity, 11, 18. 
AMENDMENT. See Equity, 10. 
APPEAL. See Statute of Limitations, 4. 
ARREST. 


It is the right of any white“man to arrest a slave on the 
public highway, upon a reasonable suspicion that the 
slave has in possession stolen property, and the negro 
has no right to resist such arrest. Monday, a slave, vs. 


ITS SE TLE LELOLE FOR AEE EIT 672 
ASSAULT WITH INTENT TO MURDER. 


An assault with intent to murder may be committed 
without the use of weapons likely to produce death. 
Monday, arslave, va. The State.....cociveresccveerecceeees 672 


ASSIGNEE. See Judgment, 2. 
ASSIGNMENT. See Equity. 13. 
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INDEX. 
ATTACHMENT. 


1. It is error to dismiss an attachment on the ground 
that the sum sworn to is greater than that proved to 
be due on the trial. Brewer vs. Ainsworth..........+0+ 


9. Under the attachment law of 1856, an attachment 
may be made returnable to the next term of the Supe- 
rior or Inferior Court, at the option of the party suing 
out the same: Provided, the term of the Court to 
which the attachment is made returnable, does not 
commence within twenty days next after the issuing 
of the attachment. Duke, E2’r, vs. Horton........+0+.. 


See Claim and Claim Laws, 1, 2,3; Debtor and Credi- 
tor, 2; Trusts and Trustees, 5. 


ATTORNEY AT LAW. 


Testimony of a witness, taken by interrogatories, is not 
obnoxious to the Act of 21st February, 1850, “To 
regulate the testimony of attorneys at law,” when it 
does not appear to the Court that the witness was the 
attorney at law of the party against whom the evi- 
dence is sought to be used, or that the facts testified 
to were acquired by him during the existence, and by 
reason of the relation of attorney and client. Jont- 
gomery and another vs. Morris.......cccccceceeerececseeens 


Attorneys at Law adjudged liable for costs in a certain 
case. Hoss us. Harvey & So0th.... 0.0.00 senqsseceverences 


See Interrogatories, 2. 
BAIL. 


1, The Act of 1857, authorizing bail process against the 
maker of a promissory note, at the instance of the 
security or endorser, is inapplicable to suits pending 
at the time the affidavit is made. Redding vs. Price.. 


2. A bail bond conditioned that the principal “ shall 
well and truly pay the condemnation of the Court, or 
surrender his body to prison in execution of the same, 
in terms of the law, and upon failure thereof, the 
security will do it for him,” is a good and valid bond. 
Phillips vs. Parnell and another ,..ccccesecseseecceres bee 
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716 INDEX. 
BAILMENT. 


A direction from the owner to the employer of a slave 
to keep him at a particular place during the night, to 
be binding, must have been a part of the contract of 
hiring, and that it should be enforced by compulsory 
confinement, or that he was absent from the place 
indicated by the consent of the employer. an vs. 
BiG We BoB, Doiigesds atin wsiinaws esavdierantandes 


BASTARDY. 
See Promissory Notes, 4; Verdict, 4. 
BILL OF SALE. See Evidence, 15. 
BILLS OF EXCHANGE. 


1, If an inland bill of exchange shall have been accept- 
ed, and noted and protested for non-payment, and then 
lost, a copy of it, attempted to be established under 
the Act of 5th March, 1856, in order to make it evi- 
dence against the ‘drawer, in an action brought under 
the provisions of that act, must have been so estab- 
lished as to bind the acceptors also. Bond vs. Whit- 
MAE wigcansnnesunennsstccsvescannpibyen tees pu egiead vhpessisieeee 


2. M., as one of the heirs-at-law of A., deceased, drew 
an order in favor of D. on V., the administrator of 
A., for $80 00, dated 10th May, 1862. V. accepted 
the order, and promised to pay the money when it was 
collected. Suit was brought against V., on this accept- 
ance in 1858: Held, That ample time had been 
allowed for the collection, and that the plaintiff was 
entitled to recover.. Vaughan, Adm’r, Dean......... 


See Evidence, 28. 
BOND FOR TITLES. 
See Claim and Claim Laws, 4, 7; Ejectment. 
BONDS. 
See Bail, 2; Claim and Claim Laws, 1, 3, 4, 7. 




















INDEX. 
CHARGE OF THE COURT, 


1, A state of facts detailed, upon which it was held not 
to be error in the Court to charge the jury, that if 
that evidence satisfied them that the grantor named, 
had made a deed as described to the grantee named, 
they were authorized to find that the title passed from 
the former to the latter. Roe & McDowell vs. Doe, ex 


TST Oe PEN! a mee eS at ae ES TE ERE Oe 


9. A case stated in which it was held to be error in the 
Court to charge the jury, after having put the inven- 
tory of choses in action in evidence, the complainant 
must “go farther, and show the money due upon 
those choses in action to have been collected or col- 
lectable.” Smith vs. Griffin... Me RiMEbekies 


3. In such a case it is error in the Court to charge the 
jury “that the returns of the defendant, having been 
allowed by the Court of Ordinary, and thus adjudged 
by a court of competent jurisdiction, are prima facie 
evidence for the defendant, and will be conclusive, 
unless reversed or impeached for fraud or other cause.” 
Returns made by an executor or administrator appear- 
ing, upon inspection, to have been made contrary to 
law, or to be fraudulent, do not make a prima facie 
case for him, and are to be taken strongly against 
him. Ibid. 


4, Inacase arising between a volunteer and a subse- 
quent purchaser for value, without notice, it is not 
error in the Court to charge the jury that the subse- 
quent sale of the property was a circumstance to be 
considered by them in determining whether or not 
the voluntary deed was made with intent to defraud. 
Howard al... 00. GREUING <-.0s0scsscesignacensrooaabogesaete 


5. Nor was it error in the Court to charge that that cir- 
cumstance is not conclusive, but that it may be rebutted 
by evidence showing that the voluntary conveyance 
was bona fide. Ibid. 


6. It is error in the Court to assume in its charge to the 
jury, that an important fact in the case has or has not 
been proven, especially where the evidence is doubt- 
ful. Roberts and another vs. Mansfield........sseseveee 


7. On the trial of an indictment for carrying weapons 
in violation of law, the Judge charged the jury, “ that 
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if the defendant carried the pistol, with only the butt 
exposed to view, and the barrel concealed, this was 
not carrying it in an open manner, and fully exposed to 
view, and they would be authorized to find him guilty:” 
Held, that this charge was erroneous. The charge 
should have been, “that if the defendant carried the 
pistol, so exposed to view, that it could readily be 
seen and recognized as a pistol, by one having his per- 
son in view, he carried it, in legal contemplation, in 
an open manner, and fully exposed to view; but if it 
were so far concealed, though partially exposed, that 
it could not be readily seen and recognized as a pistol, 
it was carried in a manner forbidden by the statute, 
and the defendant was guilty.”  IWillet vs. The State.. 29 


8. A charge of the Court on adverse possession, that 
“if S. (under whom the tenants hold) took possession 
of a portion of the lot of land in good faith under 
his bond for titles, and was using it as his own, and 
cultivating it as his own, making such improvements 
as he conveniently could, this would make his posses- 
sion adverse. If you find the seven years adverse 
possession in favor of defendants, you should render 
a verdict in their favor,” such charge is erroneous, 
being too general and indefinite. The charge should 
have been, that if S. went into the actual possession 
of any part of the lot in controversy under the bond 
for titles from Asher, and he, together with defendant, 
if they went in under him, remained in the actual, 
open and notorious possession of the lot, continuous- 
ly, uninterruptedly and adversely for the space of seven 
years, previously to the commencement of the suit, that 
then the plaintiff could not recover. Doe & McGee 
vs. Guthrie & Powell.........05. inv snedbatbansdituoebcedbinth 307 


9. T. J. Asher, on 28th November, sold a lot of land 
to Jesse H. Stansell, and made a bond for titles. On 
29th September, 1857, Asher made his deed to Stan- 
sell for the lot, and Stansell, in October, 1857, sold 
and conveyed to defendants. Stansell and defendants, 
under this title, took and held possession of the lot. 
Henry H. McGee, on the 9th January, 1851, sold the 
same lot to one Hardy C. Tatum, and gave his bond 
for titles. Henry H. “McGee had no title to the land, 
but the title was in one Doreas McGee, the widow 
and heir-at-law of Thomas McGee, the ‘drawer and 
grantee of said estate. Dorcas McGee, the true owner 
of the land at the time, on the 10th February, 1855, 
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sold and conveyed the lot to Henry H. McGee, who 
had, in 1851, sold to ‘Tatum, and he, Henry H. 

McGee, on 3d October, 1858, s sold and conveyed the 
lot to Emory Hancock, who brvught ejectment for the 
recovery of the land in the several demises of Dorcas 
McGee, Henry H. McGee, and himself. The Court 
on these facts, charged, in effect, that no recovery 
could be had on the demise from Hancock, as the 
deed to him was made adversely to the possession of 
the defendants, and therefore void; that no recovery 
could be had on the demise from Henry H. McGee, 
because the deed to him inured to the benefit of, and 
passed the title to, Hardy C. Tatum, to whom he had 
previously sold it, and therefore there was no title in 
him or either of the plaintiffs to authorize a recoy- 
ery. This charge was erroneous, because if the deed 
from Henry H. McGee to Emory Hancock was void 
on account of its being adverse to the possession of 
defendants, that from Doreas McGee to Henry H. 
McGee, was equally so, whether it inured to his own 
benefit or to Tatum, for whether to one or the other, 
it was equally adverse to the possession of defendants, 
and would leave the title in Dorcas McGee, one of 
plaintiffs’ lessors, on whose demise a recovery might 


be had. bid. 


10. A charge to the jury, predicated on testimony 
which should have been excluded, is erroneous. Tol- 
leson 08. POsey...-40rcrcsesers pudsdees Wiens dupipaumalaweiaceetth 


11. It is error in the presiding Judge to charge the jury, 
that a vendor is bound by false representations made 
by his agent, in the sale of a negro, unless there be 
proof that the vendor had an agent in such sale. 
Pelee) 06: TMS, oii BSi nee levee ieas casioeiel Rit 


12. A party cannot complain of the charge of the Court, 
unless he can show that under the law and facts of 
the case, he was entitled to recover, if the charge had 
not been given, or had been given, as he desired it. 
Bohanan et al., vs. Baun.......00+ Maubewtncamagen ncaa 


13. A charge wholly unwarranted by the evidence, is 
erroneous, Johnson vs Black & Cobb... eiuneegn ay 


14. A charge of the Court, consistent with the law and 
facts of the case, furnishes no ground for new trial. 
Rome R. R. vs. Sullivan & Cabot. ....0....00sccceereseee be 


15. The presiding Judge charged the jury, “ that if they 
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believed from the evidence that there was a contract 
to ship the cotton to Charleston, South Carolina, and 
the defendant failed to transport the same to Charles- 
ton in a reasonable time, and the plaintiffs were 
damaged by the delay, the defendant was liable”: 
Held, that the charge was correct. I bid. 


16. It is error in the presiding Judge, in charging the 
jury to assume that any fact in dispute between the 
parties has been proved. Buttram vs. Jackson........ 


CHARGE OF THE COURT. 


17. It is no error for the Court to refuse a charge to the 
jury, founded upon an assumption that the evidence 
does not justify. Ralston vs. Field....c.ssccescceeecseees 


18. When the Court is asked to give a charge to the jury, 
inconsistent with the law and facts of the case, it is not 
error to refuse the charge. Cleland vs. Lowe......... 


19. In a suit to recover damages from the State, for the 
escape and loss of a slave, the Court charged the jury, 
“that the State was liable to the owner of a slave for 
permitting him, without the owner’s authority, to 
travel on the cars of the State Road, and if the slave, 
by that means, escaped beyond the reach of the owner, 
he had a right to recover the proven value of the slave 
at the time of the escape. That when the marks of 
the African race were discernible by ordinary observa- 
tion, the conductors or agents of the road were bound 
to notice them, and if they did not, it was such negli- 
gence as would make the road liable. But if the 
slave bore none of the distinctive features or marks of 
the negro, or so little as to escape the notice of an or- 
dinary observer; if, even in the exercise of proper 
caution and diligence, the agentof the road could not 
have detected any of the marks of the negro, then 
there was nosuch negligence as would make the road 
liable:” Held, that the charge was right. Wallace & 
PRONG, TNO ks natinsrs sc ocnccagestnaregeseedeaes. caags 


20. In a detailed statement of facts, made by the Court 
to the jury, in the hypothesis on which he rested the 
law as applicable thereto, in the charge given, one 
view of the case upon the evidence, which was all im- 
portant to the defendant, was entirely omitted: Held, 
that this was error. Cow vs. The State......cseseccseree 


21. Whilst it may not be the duty of the presiding Judge, 
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in his charge to the jury, to sum up the facts in the 
proof by way of hypothesis or otherwise, yet if he un- 
dertakes to do sop he must include all that might be 
important to the defence. Ibid. 


92, A grant issues to W., pursuant to a special Act of. 


the Legislature, fora lot of land in this State. In 
relation to that grant the Court instructs the jury, 
“that if the plaintiff had procured the grant to be 
issued by false and fraudulent representations to the 
General Assembly and the Governor, he was not en- 
titled to recover of a party who had no notice of the 
proceedings :” Held, that under the evidence in the 
case, in which it was given, the charge was erroneous, 
Waltiameen 00: MEAUACUR. «00 000souserseeceecepenansbenonsats 


93, A charge of the presiding Judge, in accordance with 
the law and facts of the case, is not erroneous. Rob- 
erta & Hughey 08; ERar cite si. siiise Acisve ech datisseiins 


24, It is proper for the Court, in charging the jury, to 
direct them to disregard all outside considerations, and 
to determine the case by the proof alone. Monday (a 
Shave) 0, Tie tlt: <-<nqnsecatvaicnatt cadntexsemmnbion pete 


See Devise and Legacy, 4; Voluntary conveyance. 1, 2. 


CHARITY. 


No public charity can successfully assert an equity, 
against a plain legal right of a private individual. 
WeONNes G0. FRATTON: sn 0cesecererqessrcne dnctnasnannentions 

See Devise and Legacy, 4. 


CHARTER. 


A subscriber for stock in a corporation with an uncon- 
ditional charter, will not be permitted, in asuit against 
him by the corporation for the recovery of installments 
on his stock subscription, to inquire into, and contest 
the validity of the charter, or the right of the corpo- 
ration to its use, although he may, to the legality and 
validity of his individual subscription. Wood vs. C. 
© CO. BBR, Otvcasecnssivesnrncinnmepanvneni dae 


CLAIM AND CLAIM LAWS. 


1. Under the Attachment Act of 1856, claims for prop- 
erty levied on by attachment, may be made pending 


VoL. xxx11i—46, 
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the attachment, and in that case the claim bond must 
be made payable to the plaintiff in attachment. Ben- 


ton ve. Bensons.........0006 sieabeaiien weakens grtietteeee eee 354 


2. Ifa claim, interposed pending an attachment, be dis- 
missed for irregularity, such dismissal is no bar to 
another claim, after judgment on the attachment. 


I bid. 


3. When aclaim for property attached is not interposed 
until after judgment on the attachment, the claim 
bond should be made payable tothe sheriff, as in other 
claim cases. Ibid. 


4. C. sold to S.a lot of land, and took a negotiable 
promissory note for the purchase-money, giving to §. 
his bond for titles. C. sold the note for a valuable con- 
sideration, and without recourse on himself, to F. and 
L. After the transfer of the note, a judgment was ren- 
dered against C., which was livied onthe land: Held, 
that the land was not subject to the lien of the judg- 
ment. McGregor & Matthis vs. Matihis & Shelton.... 417 


5. Where the titles to land vests in the defendants in 
fi. fa., subsequent to the judgment from which the f. 
fa. issued, the lands are subject to the lien of such judg- 
NN, «TRIN, Fic ree ctticaneeanixsaeseenauieccionss 453 


6. Certain lands were levied onas the property of K., to 
which C. interposed a claim. Pending the claim the 
lands were sold at sheriff’s sale as the property of C., 
and R. became the purchaser. The claim of C. was 
withdrawn, and R. interposed his claim: He/d, that 
R. having purchased the land pending a levy and 
claim, was chargable with notice of any fraud that 
may have characterized the transfer of the land from 
K. to C., the claim to which was then pending. J bid. 


7. Where a defendant in fi. fa. has a bond for titles to land, 
and has paid the purchase-money, the land is subject 
to the lien of judgments against him. bid. 


COLOR OF TITLE. 


A sheriff’s deed is admissible in evidence as color of title, 
without the execution under which the property was 
sold, and without any evidence accounting for its ab- 
eee. FI A OL, WR: Ca Rigacnsicsccxssicasicsnnccnens 448 


See Ejectment, 1, 2, 5. 
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INDEX. 
CONCEALED WEAPONS. 
See Charge of the Court, 7; Criminal. Law, 1. 
CONDITIONAL SALE. 


Me. having to raise money to complete his education, 
made a bill of sale to his uncle, W., of a negro boy, 
who advanced him $500 00 on account of the same, 
and agreed, upon its re-payment, to re-convey the 
negro to him, Mc.; and that in the meantime the ser- 
vices of the negro should stand in place of the interest : 
Held, this was a conditional sale, and that under the 
particular circumstances of this case, five years was 
not an unreasonable time within which to call for a 
reconveyance. Waters vs Cleland..........00.sesscseeses 


CONDITIONS. 


See Charter, Deeds, 8,20; Judgment,4; Verdict, 14. 


CONSIDERATION, 


See Contract, 1; Deeds, 3, 6; Promissory Notes, 2, 4; 
Separate Estate, 1; Statute of Frauds. 


CONTINUANCE. 


1. Where a motion is made for a continuance, which is 
denied by the Court, and afterwards the witness comes 
into Court and testifies in the case, the refusal to con- 
tinue is no ground for a new trial. Little vs. Car- 
webb... sanicwnsinvnrdel unit’ tinge bucsadetabiwabadleiaael 


9. A continuance will not be allowed on account of the 
absence of papers, etc., caused by change of counsel, 
or the neglect of the client to attend to his case. 
Comaption 06, CHa. sis cccnincsinesesmotadincsesvedtummens 


3. Upon a motion for a continuance, it appeared that 
the party was in bed sick, and therefore unable to be 
present at the trial. His attorney also stated that he 
could not go to trial safely without the presence and 
aid of his client: Held, that the continuance should 
have been allowed. Connell & Long vs. Sharpe. ..... 


4. The prevalence of public excitement against the ac- 
cused, in the county where the act was committed, 
added to other causes which might be deemed insuffi- 
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5. 


Be 


2. 


cient in themselves, may well turn the scale in favor 
of a motion for a continuance. Maddox vs. The State. 


It is the duty of this Court to see that the trial of a 
criminal case shall not be precipitated whilst the 
principles of justice require a postponement. The 
continuances asked for in this case should have been 
granted. Ibid. 


CONTRACT. 


An executory contract, founded on no consideration— 
either good or valuable—is nude pact, and cannot be 
enforced: Lowe: vs, Bryant...ic.cccvecsecsssecesccees coves 


A party who has contracted with another to do a 
particular thing, upon the happening of a certain 
event, is bound, when that event happens within his 
knowledge, to do the thing contracted to be done, 
without notice or order from the other party—unless 
such notice or demand be required by the express 
stipulation, or the peculiar nature of the contract. 
And where the event to happen is the judgment of a 
Court in a case in which the person contracting to do 
the thing was a party, the Court will presume his 
knowledge of the judgment. Jones vs. Horton et al.. 


. The charter of the Coosa and Chattooga River Rail- 


road Company provides that “no subscription (for 
stock in such company) shall be received and allowed, 
unless there shall be paid in to the Commissioners, at 
the time of such subscription, the sum of five dollars 
on each share subscribed.” In a suit by the corpora- 
tion against one of the subscribers for stock, for install- 
ments on his subscription, who had not paid in the 
five dollars a share at the time of subscribing: Held, 
that such subscription was void, and could not be 
enforced, although the subscriber had promised to pay 
the installments as called for—had attended and 
voted as a stockholder in meetings of the stockholders 


in said company. Woodvs. C&C. BR. BR. Co....... 


See Charter; Fraud; Fraud, Statute of ; Separate Estate. 


2 


CONVEYANCE. 


No particular form of words is necessary to make a 
conveyance; so that the words used indicate an inten- 
tion to convey it, is sufficient. Ball, Executor, elc., 
vs. Wallace and wife....... Win silasiehd ik cknehinilandicesblan-vwslsitai 
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9. An interest in expectancy, or possibility, may be the 
subject of assignment, but the intention to make such 
assignment must appear clearly and indisputably. 
Walleom0n 00; Arr te0Ws.ccccicccctvesver cabiveccebescdovtess 480 


See Trusts and Trustees 4, 
COSTS. 


1, The Dalton and Gadsden Railroad is located in Floyd 
county, and lands have been ceded to it for that pur- 
pose. A number of its stockholders, and one of its 
directors, reside in Floyd county, but its principal 
office for the transaction of business is located in Whit- 
field county. The company brings suit in Floyd Su- 
perior Court, against one of the subscribers to its stock, 
to recover his subscription, and the suit is dismissed 
by the attorney for the plaintiff: Held, that the com- 
pany is a non-resident of Floyd county, and its at- 
torneys are liable for the costs of the case. Ross vs. 
Biertte ©. Gi epsccisiessinccirsmammcaeraniaaion 388 


2. Under the organic law of this Court, the costs of the 
trial of a cause may be adjudged against either party, 
without respect to the affirmance or reversal of the 
judgment of the Court below, as may be consistent 
with the law and justice of the case. Loyd vs. Hicks... 499 


COURT OF ORDINARY. 
See Administration 1. 
CRIMINAL LAW. 


1, If one, in having and carrying about his person, any 
of the weapons designated by the Act of the 19th of 
January, 1852, as “deadly weapons,” shall have and 
carry it in such an open manner that others, with 
whom he may come in contact, can see and know that 
it is a pistol, or other’ weapon, he will not be guilty of 
a violation of that Act, although some part of the 
weapon may be concealed from view. Stockdule vs, 


Tee Meee i i Aes scat eee 225 


. If the recognizance recites the offense substantially for 
which the offender is arrested, it is not necessary to 
designate it by name. Hampton vs. Brown, Gov- 
CORE MB gh ccnevcidivteesenislnasnymensen soonens atoneine 251 


bo 
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3. The fact that R. is present and assists in the butchering 
of a stolen hog—at the request and by the direction 
of another, at whose house the butchering is done, he 
not knowing that the hog is stolen—is not sufficient to 
warrant a conviction of R. for simple larceny, especial- 
ly when the owner comes up during the time, sees the 
hog, and makes no objection, nor lays any claim to the 
animal. Robertson vs. The State......scccercoccesseesees 


4, On the trial of I., an infant of the age of fourteen 
years, for the murder of Norton, the proof showed that 
the deceased and the father of the accused, were en- 
gaged ina common fist fight, no weapons being used 
on either side, and while a person, the brother-in-law 
of the accused, was in the act of separating the parties, 
the accused shot down the deceased without any appa- 
rent necessity: Held, that these facts were sufficient 
to sustain the verdict of voluntary manslaughter ren- 


dered by the jury. Irby vs. The State.........0000es008 : 


5. The facts of this case discussed, with reference to their 
bearing on the questions decided. Maddox vs. The 
a. duis nidecianatiaieebtakicd vsieudelancdndhusciassucizeaalh 


See Arrest; Assault with intent to murder; Charge of 
the Court, 7,20, 21; Continuance, 4,5; Indictment. 
Jury and Jurors, 2,4; Recognizance ; Robbery. 


DAMAGES. 


1. Where a warrantor of the title of land is notified of 
the pendency of an action brought to evict his vendee, 
and he fails to make the necessary proof to protect 
the title, he is liable, upon an action of covenant, for 
a breach of his warranty, for the purchase-money and 
interest and costs of the case; and the failure of the 
vendee to produce a deed will not excuse him if he 
could have successfully defended the action without 
the deed, and the deed itself would not have availed 
without this additional proof. Wimberly vs. Collier.. 


2. The damages, in this case, are not excessive. Little 
i a anc Func vide apnoea ek tdiatintaeenntins 


3. Where a verdict is for a less sum than the plaintiff 
was entitled to under the facts of the case, the defend- 
ant has no legal ground to complain of it. Ibid. 


See Road; Warranty, 1, 3. 














INDEX. 
DEADLY WEAPONS. 
See Charge of the Court, 7; Criminal Law, 1. 
DEBTOR AND CREDITOR. 


1. When there are several items of indebtedness, the 
debtor has the right to make the application of pay- 
ment; and failing to do so, the right devolves upon 
the creditor to appropriate the payments. Horne 
ee; Pandas To. siscscdicnisswsiisacenieanoneaaan 


9. A proceeding by a creditor to collect his debt by 
attachment, does not make the debt a statutory lia- 
battty. Pare 08 BIAROMe .ocesscee. ssvsvagsecececeoavapneyses 


DECEIT. 


1, A party who sells a negro, representing her to be 
sound, will not be charged with damages, unless it 
appear that the representations were false, within the 
knowledge of the party making them; or that the 
representations were made recklessly, with an inten- 
tion to deceive the purchaser. Wooten & Goolsby vs. 
COGN «65259 kon cxsipnssennctoaes eaten See 


2. Representations that a negro is sound, if honestly 
made, and believed to be true by the party making 
them, though not true in fact, do not furnish a ground 
of action. Ibid. 


3. To sustain an action for deceit, it is indispensable that 
a scienter be both alleged and proved. bid. 


4, H. exhibited a mule to M. a purchaser, and repre- 
sented, at that time, that the mule was a sound and 
good mule in all respects, the owner knowing, at the 
time, that his representation was false, and afterward, 
on the same day, exposed the mule to sale at auction, 
in open market, at which sale M. attended, and bought 
the mule solely on the faith of the representations of 
H., the vendor, as to its soundness: Held, that H. is 
liable to the purchaser for the value of the mule, in 
case it should subsequently die from a disease that the 
vendor knew existed in the mule at or previous to the 
sale, although tie vendor, when the mule was put up 
at auction, gave notice that he would not warrant or 
guaranty the mule in any respect, that the purchaser 
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bought at his own risk, ete. Harris vs. Mullins...... 704 
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1. 


bo 


2. 


3. 


DEED OF GIFT. 


The plaintiffs were the co-heirs or distributees, and 
their representatives of the grantor, who had died 
leaving no children: Held, that the paper was a gift 
by the grantor to those persons, who, like himself, 
were heirs to his father, reserving a life-estate in the 
property himself; the estate created, subject to be 
defeated by the death of grantor leaving, at his death, 
child or children surviving him. Ball, Ev’r, vs. Wal- 
RF IE Gennes ocexnvecinemaniavereansacnnthaiansnnicadins 


. When a deed of gift contains grantees so designated 


or plainly referred to as to be easily ascertained, a 
subject matter, and a time when the gift is to take 
effect, there is sufficient certainty to require the Court 
to give it effect. Ibid. 


. A gift, although voluntary, is good, and may be en- 


forced if it is an executed and not a mere executory 


one. J bid. 


. D., by a deed of gift conveyed to V. and her son, the 


absolute title to a negro girl slave, reserving to him- 
self the right of revoking the deed of gift: Held, 
that the reservation was void, and that D. could not 
revoke the gift. Daniel vs. Veal. ....cccsecceere 0 seers 


DEEDS. 


. If A and B, being grand-mother and father of C, 


589 


contribute to furnish the consideration of the purchase * 


of a tract of land, (A paying money and B giving his 
notes,) for C, an infant, and the deed be executed to 
C, it will be a good conveyance to him, and in the 
absence of fraud, he will hold the land against a sub- 
sequent purchase at sheriff’s sale, under a judgment 
against B, founded on said notes. Roe & McDowell 
08. ADO AB) AAA APU ova cinndqnnsenseas senine wegwenveatys 


A sheriff’s deed being offered in evidence, without 
the production of the execution under which the sale 
was made, or of any exemplification of the judgment, 
but it appearing that great diligence had been shown 
to procure both: Held, that the deed was properly 
admitted in evidence, under the circumstances, upon 
the faith of its own recitals. Boatright et al., vs. 
BT BI chai sadn onss gocies catia etetenind acs 


Under the Act of 1764, entitled “ An act to suppress 


39 


130 
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lotteries, and to prevent other excessive and deceitful 
gaming,” a deed made in consideration of money won 
by unlawful gaming, vests no title in the grantee, but 
the title passes at once to the next of kin of the 
grantor. Ibid. 

4, In an action of ejectment, if the plaintiff rely upon 

a sheriff’s deed, which is junior to a deed from the 
defendant in execution, put in evidence by the defend- 
ant, he must show affirmatively, that the lien of the 
judgment under which the sheriff sold, attached prior 
to the conveyances of the defendant in execution, under 
which the opposite party claims. Ibid. 


5, The sole subscribing witness toa deed, or other in- 
strument of writing, being dead, proof that the sub- 
scription of his name is his genuine handwritin& and 
signature, is sufficient to admit the paper in evidence. 
Howard of al., ve; Gnellitage..ecsisescsccssecsevecsssccasees 


6. A recital in a bill of sale, or other muniment of title, 
of a pecuniary consideration, paid by the vendee to 
the vendor, for the property sold, is no evidence 
against a party claiming under the vendor by a prior 
conveyance of the same property. J bid. 

7. Under the Act of 1821, a deed is presumed to con- 


vey a fee simple, unless the contrary appears by proof. 
Ralston va, Fld: ..0civissviguieds wvsctvabeckaciseselevedies 


8. S granted certain lands to trustees for the use of the 
Baptist denomination of Georgia, to be used and occu- 
pied for the public worship of Almighty God, and 
attached to the deed a condition, that whenever cer- 
tain specified articles of religious faith, then held by 
the Church, should be changed, or the property should 
be used for any other purpose than that before ex- 
pressed, the grantor, his heirs or legal representatives, 
might re-enter and possess and enjoy the land as if 
the deed had never been made: -Held, that the con- 
dition was lawful, and the grantor had a perfect right 
to attach it to his grant of the lands. Wilcoxon vs. 
Feaev tae « venweses snes in nh ti Wet saiee diab sihiimen alae til 


9. Whether a paper be a will or a deed, depends upon 
its effect and operation, to be determined by its own 
terme. Diag Wai VON. J. occ cyeecececereucsisunpersceenans 


10. If, from the terms of the instrument it appear that 
the donor intended that the title to the property 
specified should remain in him until his death, and 
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then pass to the donee, it is a testamentary paper, 
whatever be its form. If, on the contrary, the terms 
of the instrument clearly indicate an intention that 
the title shall pass eo instanti that it is executed, it is 
a deed notwithstanding the enjoyment be postponed : 
Provided, the essential requisites of a deed be not 
lacking. Ibid. 


DEEDS. 


11. When clauses, in deeds and other instruments inter 


vivos, are repugnant and incompatible, the earlier pre- 
vails, unless the inconsistency be so great as to avoid 
the instrument for uncertainty. Daniel vs. Veal...... 


See Charge of the Court, 9; Conveyance, Deed of Gift, 


1. 


Guardian and Ward, 3,4; Registration. 


DEVISE AND LEGACY. 


Where a testator, by his will, directs that certain 
property bequeathed by him shall be divided into four 
shares, and further directs, that one of these shares 
shall be vested in, and become the property of J. N. 
W., in trust for testator’s daughter, F. W.,and “her 
heirs, born and to be born:” Held, that the beques 
vested in the daughter a life-estate in the property, 
with remainder to her children, whensoever born. 


OE, 00). FORE sr cncsncgacincsnacocgeingnassens conten 


A testator, by his will, gave to certain of his children, 
specific and definite pecuniary legacies—by the third 
item he gave to one of his sons, “one equal share of 
whatever property, real or personal, remains,” after 
he had given and bequeathed the property stated in 
each separate item to each individual child—by the 
fifth item, he gave to one of his daughters and her 
bodily heirs, “a full share of whatever property re- 
mains,” after what was specifically bequeathed—and 
by the eleventh item, he gave to another one of his 
sons, “one-fourth of a share of the property remain- 
ing after each child shall have received the amount 
specified in each separate item:” Held, that parol 
evidence of the verbal declarations of the testator are 
inadmissible to prove what he meant by the word 
“share” in the third, fifth and eleventh items of his 
will: Held, also, that that part of the will which at- 
tempts to dispose of the residue of testator’s estate re- 
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maining after payment of the specific legacies, was 
yoid for uncertainty, and that as to such residue the 
testator died intestate. Armistead vs. Armistead...... 


3, A legacy failing, either by lapse or because void at 
law, falls into the residuum and passes to the residu- 
ary legatee, and not to the next of kin. Ward, et al. 
vs, Mitchell........+.+. edeasnnen cguadesduddpat ttgeis sana 

4, Testator, by his last will, directed that his executors 
invest $2,000 00, and that the income of the same be 
remitted annually to the trustee of the Braithwaite 
School, in the parish of Ripon, and county of York, 
in England, said trustee to be elected trienially by the 
parents and guardians of the children legally entitled 
to the use of theschool. The legal title to said school 
was in John B. Birthwhistle and Margaret Chamber- 
lain, as trustees, under decree in Chancery, and the 
deeds under which the charity was originally founded. 
Under the deed of endowment these trustees could ap- 
point and remove the teacher of the school at pleasure, 
and select three poor children annually, to have the 
benefit of said school, ete. The will of testator pro- 
vided that the trustee elected to take the income of his 
bequest, should have a voice in the selection of the 
teacher, and have the privilege of admitting to the use 
of the school ten pvor scholars, ete. After the bequest 
was made known to the trustees in England, they call- 
ed a meeting of the persons entitled to the use of the 
school, for the purpose of electing a trustee to receive 
this bequest, and to apply it according to the direc- 
tions of the will, ete. One of thetrustees having the 
legal title, to-wit: John Barton Birthwhistle, was 
elected such trustee, who accepted the office, agreeing, 
onthe receipt of the bequest, to apply and administer 
the same for the uses and purposes set forth and con- 
tained in the will of testator. The heir-at-law filed a 
bill against said executor to pay over said bequest, on 
the ground of its uncertainty and the impossibility of 
carrying the same into effect, because the bequest was 
repugnant to the provisions and condition of the foun- 
tion of said school, ete. To this bill John B. Birth- 
whistle and Margaret Chamberlain, as trustees, were 
made parties defendants: Held, 

That it was no error in the Court to allow such por- 

tions of the answers of the trustees as set up the al- 

ternative right of said trustees, of John B. Birth- 
whistle, as trustee, with the exhibits referred to sup- 
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porting that title, to be read to the jury as a part of 
the pleading. 

2. There is no error in the refusal of the Court to givea 
charge requested when no injury results to the party 
making the request, in consequence of such refusal. 

3. It is not a good reason to deprive the Braithwaite 
school of the benefit of the bequest in its favor, that 
the trustees violate their duty. 9 

4, Although the conditions imposed by the testator in his 
bequest are a little inconsistent with the original chari- 9 
ty, they are not so repugnant thereto as to defeat any 
of the intentions of the original founders, and the trus- 
tees having agreed to accept the bequest as made, which 
they were ‘not bound to do, but might have rejected it, 
when the heir-at-law would have taken, they are 
bound to adhere strictly to the trust, and a Court of 
Chancery ‘will not disturb it. 

5. The charity, and the beneficiaries thereof, being in 
England, it was proper for the Court to direct the 
whole fund to be transferred to the trustees in Eng- 
land, to be there invested for a proper execution of the 
intentions of the testator. Silcox, et ua, vs. Harper, 
NED ccess veintncnias: meqvntregneee emir exahauiaen sever 639 


See Equity 26. 
DISCLAIMER. 


1. So long as no one is injured by it, a party who has 
disclaimed the ownership of property may retract the 
disclaimer and assert his title. Frith vs. Siler........ - 665 


2. If a party who has once disclaimed the ownership of 
property, afterward assert his title, and warns another 
not to buy it, and the latter, with a knowledge that 
the assertion of title and warning were subsequent to 
the disclaimer, buys the property, he acts in his own 
wrong. Ibid. 

3. If, on the other hand, the disclaimer, after an inspec- 
tion of the property, was subsequent to the assertion | 
of title, and the warning not to buy, and the pur- 
chaser was so informed, he was justified in disregard- 
ing the warning. Ibid. 


DISCOVERY AT LAW. 


See Practice in Superior Court, 4. 














INDEX. 
EJECTMENT. 


1, In an action of ejectment, a bond for titles from A 
to B, for the tract of land in dispute, both being 
strangers to the action, cannot avail C, the defendant, 
as color of title, there being no assignment of the bond 
tohim. Roe & Green vs. Kersey et l....cesececeseres 


9, An imperfect equity, resting in parol, cannot serve a 
defendant in ejectment as color of title. Ibid. 


3, A plaintiff in ejectment can not recover on a joint 
demise, without proof of a joint interest in the lessors, 
Bohanan 6 Gl, 00. Baty. cccvessccisivccedendscsdsdscsdive 


4, To authorize the plaintiff in ejectment to use the 
name of a third person as lessor, he must show that 
he has a bona fide subsisting claim to the premises, 
and that there is a connection between his title and 
that of the party upon whose demise he seeks to re- 
cover; or that he has authority of that person in 
whom the paramount title is vested, to institute the 
suit in his name. Keeter vs. Simith.......cccccscosceee os 


5, An open, continuous and uninterrupted possession of 
a lot of land for seven years, under color of title, is 
sufficient to support an action of ejectment as against 
a tenant in possession, although it does not affirma- 
tively appear that a grant for the lot has ever issued 
from the State. Davis vs. Stripling...... déivenbniiadls 


See Deeds, 4; Evidence, 1, 2, 11, 12. 
ENDORSER. See Endorser. 
EQUITY. 


1, To authorize an injunction, the charges in the bill 
should not be argumentative, and inferential only from 
the facts stated. Battle vs. Stephens....... wavdeddaneddté 


2. A plaintiff in execution will not be restrained by a 
Court of Equity, from collecting his money out of one 
of the defendants, even though he be security only 
upon the original debt. Ibid. 


&. The allegations in a bill of interpleader, that two 
persons are claiming of the complainant the same 
property ; that he has no interest in it; knows not to 
whom he ought, of right, to deliver it; is colluding 
with neither, and fears he may suffer injury from their 
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conflicting claims; and that they are molesting him 
with separate suits, are sufficient to sustain the bill, 
and authorize an injunction and order to interplead. 
Pe: TN 8 bia aics ik okiicvesieniabnthiindecd theask ‘ 


4, Such a bill would be made still stronger by a show- 
ing that one of the conflicting claims is legal, and the 
other equitable. bid. 


5. Whena guardian is charged by his former ward with 
being guilty of devastavit, and he has given different 
bonds, with additional or different securities, in the 
course of his guardianship; a bill may be filed against 
the guardian and the different. sets of securities, pray- 
ing a discovery of the amount of the devastavit and the 
time when it occurred, in order to charge each set of 
securities according to their respective liabilities on 
their bonds—Provided, the bill charges the total or 
partial insolvency of the principal, or a well grounded 
apprehension that the guardian will be unable to s satisfy 
the recovery which may be obtained against him. 
McDougald, adm’r, et al., vs. Maddox and wife........ 


6. To make the dismissal of a former bill a bar to the 
bringing of a second, the material allegations in both 
must be the same. bid. 

7. One of two executors filed a bill in equity, against 
his co-executor, alleging a sale of testator’s property, 
receipt of money by defendant, that he was in an em- 
barrassed condition, and had spent the money, ete.; 
with a prayer that the defendant might bring the 
money into Court, to be secured for the trusts of the 
will, to protect complainant from loss on account there- 
of, ete.: 1. Held, that there was equity in the bill. 
Sheehan vs. Kennelly fants Kshlesieee hile ckaeht camenwebeds acats 


8, That an injunction prayed for by the bill, siaglien 
the defendant to give bond to have the money forth- 
coming to answer the decree previously granted and 
ordered, was proper and necessary, and ought not to 
have been dissolved. bid. 


9, A Court of Chancery will not interfere by injunction 
to restrain a trespass, unless in a special case, where the 
Pagid at law is not complete. Crown vs. Leonard 


10. A second amendment of a bill in equity, after adju- 
dication by this Court that neither the original bill 
nor the first amendment contained allegations entitling 
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the complainant to relief, will be allowed, if merito- 
rious, and if presented to the Court below before final 
order dismissing the bill. Jones et al., vs. Munroe... 


11, Equity, in a proper case made, will relieve against 
an agreement of compromise, made under a mistake 
of law, by the party seeking relief. J bid. 


12, The answer of one defendant cannot be read in evi- 
dence against his co-defendant, when, instead of being 
any privity between the parties, they are in an atti- 
tude of hostility to each other. Adkins vs. Paul...... 


13. G. & H. assign their effects to G , to pay their 
debts. B , a creditor of G. & H., may, by bill, 
enforce this agreement for his benefit. Bell vs. Me- 
Grady.. «+ bipdeneess intirveiens Jasannetneanuneranees cevacqegeen 








14. Three things are necessary to maintain a bill fora 
new trial—ignorance of the defense at the time the 
judgment at “law was rendered, diligence on the part 
of the complainant, and that adequate relief cannot 
be had at law. Nisbett vs. Cantrell........secerecscoseeee 


15. A bill which seeks a new trial on the wise of new- 
ly discovered evidence, should set out what testimony 
was offered on the former trial, so that the Court can 
determine whether the newly discovered evidence is 
cumulative or not, and also whether the evidence, if 
let in, would vary the verdict. Ibid. 


16. At the request of S., a claim against him is bought 
by H., at a large discount, under an agreement at the 
time, that if S. will refund to H. theamount paid for 
the claim, with interest, by the age) same is due, 8, 
shall be released as to the balance. S. failing to make 
payment according to the contract, H is proceeding 
to collect the w hole claim: Held, that the collection 
ought not to be enjoined, except upon condition that 
S. pay to H. the amount paid by him for the claim, 
with interest thereon, according to the contract. Scott 
vs. Harkins and Arthur......... ne tanabenmecnicaael vai 


17. When a party has once had an opportunity of being 
heard, and neglects to assert his cause until the judg- 
ment of the Court has been. m: ide, settling the rights 
of the parties, he must abide the consequences of his 
neglect. A Court of Equity cannot relieve him there- 
from, even when the judgment is manifestly wrong, 
York vs. Clopton, et al...... c++ bis veevumdigamiitesvnidlas 
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18. The answer of one defendant to a bill in equity can 
not be read as evidence against his co-defendant. _A/- 
ER ee US Nee a OP eee LO Mt We AOI 418 


Circuit Judge in refusing to appoint a Receiver, and 
in dissolving an injunction, where all the equity of the 
bill is successfully avoided by the answer. Rhodes 
OE RIIRE a aidacactrieedesigib taal aaa ia biipin oleate 470 


20. A deed contained a condition of defeasance upon a 
certain contingency, and also provided, that upon the 
happening of the contingency, the grantee might re- 
move any improvements placed upon the premises by 
him: Held, that in the absence of an averment that 
the grantee had attempted to remove improvements 
and had been obstructed in it, there was no sufficient 
reason for the intervention of equity. Wéillcoxon vs. 
Fee RON REPRE ee ON POPE RES eo ne ee ne Tr 480 


21. S. granted to the Atlanta and West Point Railroad 
Company a right-of-way over his lands. In consid- 
eration of the grant the Railroad Company contracted 
to take from a platform, to be erected beside their 
road, on the premises of the grantor, all produce to be 
shipped by him, and to bring and place on the plat- 
form ail freight shipped by or for him to that place 
from any other point on their road: Provided he 
should give three days notice to the nearest agent of 
the Company of any such freight to be transported: 
Held, that a Court of Equity will not decree a specific 
performance of such a contract. Held, also, that for 
any breach of such a contract there is an adequate 
remedy at law. A. & W. BR. B. Co., vs. Speer.......... 550 


22. A Court of Equity will not interfere to enforce a con- 
tract except by a decree for specific performance, and 
there is no sufficient foundation for the prayer for 
pecuniary damages for past violations of the contract 
in this case. Ibid. 


23. Where the intention of the parties to a contract is 
sufficiently apparent to be recognized in any Court, 
the fact that a word is omitted is no sufficient reason 
for bringing a party into a Courtof Equity for a re- 
formation of the contract. Ibid. 


24. When the remedy for the complainant is adequate 
and complete at law, the bill ought to be dismissed on 
Gnokion:: -Bradew 06. DWI. ecccsiccsssscsteescosscesecses 669 
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95. N. H. and L. H. caused it to be publicly announced 
at the sale of lands belonging to the estate of their 
deceased father, that they and their three brothers 
were homeless ; "that provision had been made for the 
other heirs-at-law of the deceased, and that they 
wished to buy the lands for the joint use and benefit 
of themselves and their three brothers. By the an- 
nouncement, bidding at the sale was suppressed, and 
N. H. and L. H. bought the lands for greatly less 
than their value, and shortly thereafter sold them at a 
large profit: Held, that equity will compel them to 
account to their three brothers for the interest of the 
latter. McRarey & Huff vs. Huff et al....ccccccccecees 681 

96. Where a testator bequeathed money to his married 
sister, for her sole and separate use during her life, 
remainder to her children, and there was nothing in 
the will showing an intention or desire on the part of 
the testator that the legacy should be held by the ex- 
executor as trustee: Held, that upon a bill filed by 
the husband of the usee for life, showing his appoint- 
ment as trustee, it is legal and proper for a Court of 
Equity to decree the payment and delivery of the 
legacy to him as trustee, upon such just and equitable 
terms as shall make the estate secure in his hands, 
GRRE 00 FENN as ccenedecitectvcsenipepactnenseuiebeasanns 696 

See Charity ; Equity Pleading and Practice ; Parties, 1 

2,4; Trusts and Trustees, 2, 3. 


EQUITY PLEADING AND PRACTICE. 


An objection to a bill, on the ground that the com- 
plainant has an adequate remedy at law, comes too 
late, at the hearing when the bill is set down for trial. 
It must be taken advantage of the first opportunity. 
Balk 0. TIPO is ecncennnrescvsscerdenssiass rrr rere 257 


See Hquity, 3, 4, 5, 6, 7, 10, 20, 24. 
ERROR. 


1. It is not error in the Court, whilst a cause is. pro- 
gressing, to require one party, upon motion of the 
other, to deliver up, to be used as evidence, papers 
pertinent to the issue, and admitted to be in his pos- 
session and in Court. Boatright vs. Heirs of Porter.. 130 


2, A charge predicated upon testimony that should have 
been excluded is erroneous. Tolleson vs. Poeey.rseiese 372 


VoL. xxxu—47, 
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3. A charge wholly unwarranted by the evidence, is er- 
roneous. Johnson vs. Black & Cobb......cceesseceecseees 396 


See Attachment, 1; Charge of the Court; Devise and 
Legacy, 4; Interrogatories, 3. 


ESTATE. 
See Conveyance, 2; Deeds, 7; Devise and Legacy, 1. 
ESTOPPEL. 


1. A party who is not only present and acquiescing in 
what is being done, but for a valuable consideration 
procures another to convey away his property, will be 
bound by the conveyance, as if it were his own act, 
I tilt, IN a at ia asinintieid nedindeinbiunmimaieiehiiies 53 


2. A party is not entitled to the judgment of two sepa- 
rate and independent tribunals, upon the same sub- 
ject matter, and a judgment rendered in one, will be 
a bar to a second hearing in the other; and, upon 
proof of the first judgment, the case pending before 
the other tribunal will be dismissed. Hartell, Trustee, 
ek ee 190 


3. A party to a bill in equity is estopped by a decree 
thereon, as to matters put in issue by the pleadings, 
and settled by the decree. Carr et al., vs. Emory 


I s:tinissinonanaieninantebombeneien vie ricevndenunaeubssan 557 


4, Where a cestui que trust consents that a part of the 
trust property may be exchanged for other property 
by the trustee, and upon a bill filed to remove the 
trustee, the exchange is passed upon and sanctioned 
by a special jury and the Chancellor, and ratified by 
a decree, the c@tui que trust is estopped. Ibid. 


See Charter. 
EVIDENCE. 


1. The affidavit of a plaintiff in ejectment, that a cer- 
tain deed had been in existence, and had been destroyed 
by fire, as he verily believes, and that it is not in his 
possession, power or control, is a sufficient compliance 
with the 50th Common Law rule of practice of the 
Superior Court, to authorize the introduction of a copy. 
Roe & McDowell vs. Doe, ex dem, [rwit.....ceecceseeeee 39 


2. In such an action the affidavit of a man who, at the 





396 


90 
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time it was made and filed in Court, was one of plain- 
tiff’s lessors, from whom a demise was laid, but whose 
demise was by amendment stricken from the declara- 
tion, by reason of his death, may properly be consid- 
ered by the Court to show the destruction of an original 
paper, preliminary to the introduction of secondary 
evidence. Ibid. 


3, The fact appearing upon the face of a copy, grant, 


that in one place the grantee’s name was written 
“ Toyons,” whilst in other places it was written “ Ly- 
ons,” is not a sufficient objection to its admission as 
evidence. It should be referred to the jury to deter- 
mine whether or not it was a clerical error. J bid. 


4, Proof that a deed had been in existence, and had 


been destroyed, is a sufficient foundation, at Common 
Law, for the introduction of secondary evidence of its 
contents. J bid. 


5, After such foundation laid, the parol evidence of a 


subscribing witness, stating who was the grantor, who 
was the grantee, what the subject of conveyance was, 
the consideration stated, the year wherein the deed 
was made, and that it was signed, sealed and deliv- 
ered in presence of witness and another, who subscribed 
it as witnesses, should be referred to the consideration 
of the jury as evidence of the contents. did. 


6. Evidence that an original deed was in witness’ pos- 


session at a time when a trunk, in which, with other 
papers, it had been kept, was broken open and robbed, 
since which he has been unable to find it, sufficiently 
accounts for its absence to authorize the introduction 


of acopy. Ibid. 


7. Upon the trial of a case in equity, brought by a lega- 


tee against an executor for account and distribution, if 
it appear that the inventory furnished by the executor 
to the appraisers, shows only the aggregate of debts 
due the estate, without the names of the debtors; and 
if the appraisement of personalty (there being realty 
also) amount to a large sum, and subsequent returns 
of the executor (not being made annually, show only 
expenditures and no receipts; and if the answer of 
the defendant be vague and unsatisfactory, after the 
lapse of many years, great latitude should be allowed 
the complainant in offering evidence to charge the 
defendant. All evidence (not positively illegal) tend- 
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8. 


ing even remotely to elucidate the case, should be- 
admitted. Simith vs. Griffin.c..ccscccsecscceescssencecccuce 


In an action by a sheriff, for the use of others, upon 
an illegality bond, an entry by the sheriff, on the exe- 
cution arrested by the illegality, that “the property 
was not delivered by the defendant in execution on 
the day on which it was advertised for sale, after 
judgment, overruling the illegality, is prima facie 
evidence of non-delivery. Janes vs. Horton et al..... 


Tf an executor sell the effects, assets or choses in action 
of the estate without an order of the Court of Ordi- 
nary, or other lawful authority, at private sale, he 1s 
liable for the real value, if that be greater than the 
price for which he sold. And in case of a chose in ac- 
tion, thus sold, if the real value cannot be ascertained, 
his liability would be either for the amount of the sale, 
or the sum appearing upon the face of it, to have been 
due, as the one or the other might be the larger sum. 


SNe 10 AI i ccnckirnrdenmnepinine tp tahipiean evenness 


10. A judgment of a Court of Ordinary allowing a 


schedule of debts returned by an executor or adminis- 
trator as desperate, is pruma facie evidence for him, 
and will, of course, be conclusive on a trial of a bill 
for account and distribution, unless rebutted. But it 
is competent for the complainant to prove in rebuttal 
that any debtor named in such schedule was solvent, 
and that by the use of due diligence, payment of the 
debt might have been enforced. Such evidence, if 
credible, is sufficient to shift the onus and require the 
defendant to show why the debt was not collected. In 
such a case, it is the province of the jury to determine 
from all the evidence, whether or not the defendant 


shall be charged with the debt. bid. 


11. In an action of ‘ejectment, evidence of the general 


bad character of a man who was both feoffee and 
feoffor in the chain of title of one of the parties, but 
who was connected with the case in no other way than 
as his name so appears in the title, is inadmissible. 
TIGR EGOE 06. TAGE OF OGG vos isinscncsvnncnssoensecceope 


12. In an action of ejectment, if the plaintiff rely upon 


a sheriff’s deed, whichis junior to a deed from the de- 
fendant in execution, put in evidence by the defend- 
ant, he must show affirmatively, that the lien of the 
judgment under which the sheriff sold, attached prior 


8] 


5 


245 


8] 


130 
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to the conveyance of the defendant in execution, under 
which the opposite party claims. Ibid. 


13. When the question is revocavit vel non, parol evi- 
dence, as to the acts and declarations of the testator, 
are admissible, although made at any time between 
the making the will and the death of the testator. 
Patterson et al. vs. Hickey........ os snihhaiabenadals wet 


14, The sole subscribing witness to a deed, or other in- 
strument of writing, being dead, proof that the sub- 
scription of his name is his genuine handwriting and 
signature, is sufficient to admit the paper in evidence. 
Howard e al. v8. Snelling. ..cesccscccraccerseseses benbiornes 


15. A recital in a bill ofsale, or other muniment of title, 
of a pecuniary consideration, paid by the vendee to the 
vendor, for the property sold, is not evidence against 
a party claiming under the vendor by a prior convey- 
ance of the same property. Ibid. 


16. A great lapse of time, (say thirty years), between the 
voluntary conveyance and the subsequent conveyance 
for value, is a circumstance to be gravely considered 
as evidence rebutting the presumption of fraud, grow- 
ing out of the case; and connected with other evi- 
dence, showing strong influences operating on the 
donor’s sense of justice and natural affection, to induce 
the making of the voluntary conveyance, should be 
considered a rebuttal of the presumption. Ibid. 

17. The book of minutes or original entries kept and 
made by Commissioners appointed by the Legislature 
for the organization of a corporation, is admissible as 
evidence in a suit against a subscriber for stock in 


741 


156 


195 


such company. Wood vs. & C. BR. B. Co..seceeee . 273 


18. The production of a paper, upon notice that is not 
relavant to the issue, but which recites another paper 
that is pertinent and material, will not overcome the 
necessity of proof of execution of the latter paper 
that is material. Its execution must be proven, not- 
withstanding the admission of the other of cotempo- 
raneous date containing the recitation. More especial- 
ly is this so when the interests of one of the parties 
to the suit is to be affected by the suit who is no party 
to the paper, and who does not claim or hold under 


it. Doe & McGee vs. Guthrie & Powell...........0c000 


19. A witness will not be permitted to prove the opin- 
ions of others on any question. Sullivan vs. Hugly 


OO hiicccmiiniiinendtinnieriiuindaaae perad ehies ivbs 316 
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20. The sayings of an executrix, who is also a legatee 
under a will, uttered before and at the time of making 
the will, and forming part of the res geste, are admis- 
sible in evidence against the will. Jackson and an- 
I I, ME II oo iis cies sniceen shdlcec aiid bane tnttwes 325 


21. In an action for slander, the plaintiff read in evi- 
dence the depositions of a witness to prove the speak- 
ing of the slanderous words. The defendant then 
offered the depositions of the same witness, taken out 
by him, to prove, that subsequent to the speaking of 
the defamatory words, the plaintiff had made an un- 
successful effort to induce the witness to swear falsely 
in the case: Held, that upon objections made to the 
latter depositions, the Court ought to have excluded 
Caen, Fae 00, DN vases ccnvyerscessceneesanasennkng 372 


22. The books of the Receiver of Tax Returns are ad- 
missible as evidence, in an action on the case for 
slanderous words, for the purpose of showing the 
amount and value of the property admitted by the 
defendant to be his. Ibid. 


23. Bills of indictment preferred by the defendant as 
prosecutor, against the plaintiff, and ignored by the 
grand jury, are admissible as evidence, in an action of 
slander, to show malice on the part of the defendant. 


Ibid. 


24, When the solvency or insolvency of a particular per- 
son is the question at issue, writs of fiert facias against 
him are admissible in evidence, although the fi. Jas. 
contain an entry of the sale of property, and that the 
proceeds of the sale were applied to “older ji. fas,” 
without specifying to what “older fi. fas.” the money 
was so applied. Buttram vs. Jackson......cceceececeveee 409 


25. What parties say at the time of making up a settle- 
ment of accounts between them, as to the amount due 
from the one to the other, is a part of the res geste, 
and admissible in evidence. J bid. 


26. The promise of M., on the presentation of an obli- 
gation to him, w hich was the subject of the suit, and 
purporting to ‘be signed by him, that he would settle 
it, but did not then have the money, but was willing 
to give some notes that he had, is sufficient evidence 
to support a verdict against him on said obligation. 
McLendon vs. Shackleford......+.00000 (heabacdienmcenta 474 
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97. It is not competent to prove the sayings of a third 
person, who is himself a competent witness. What- 
ever he may know touching the case should be con- 
veyed to the jury under the sanction of an oath, not 
as hearsay. Wallace & Wallace vs. Spullock.......0+... 488 


98. In a suit against a conditional acceptor of an order 
for the payment of money, any testimony showing 
that the drawer had assets in the hands of such accep- 
tor, or a right to make the order, is admissible on the 
trial as evidence against such acceptor. Vaughan, 


BEY: We, MM Sesissthccasscanysnconeses scgncannneaniania 502 


29, A decree in favor of one or more distributees against 
the administrator is not evidence against the right of 
another distributee to a recovery, who is no party to 


that proceeding. Ibid. 


30. F. and others filed a bill in equity against C., alleg- 
ing that certain property belonged to them, and pray- 
ed that C. might be compelled to account for its pro- 
ceeds. ©. set up a demurrer to the bill on several 
grounds. The record showed that the demurrer was 
sustained and the bill dismissed without the grounds 
on which it was done: Held, that in another contest 
about the proceeds of the property, the record of that 
case was inadmissible to show that the parties were 
concluded by a judgment as to thetitle. Held, also, 
that parol evidence was inadmissible to supply the 
omission of the record as to the grounds on which the 
demurrer was sustained. Carr et al. vs. Trustees of 


Binary: OM sis eco stitends tinciiscdigier et dsiaas 557 


31. Upon the question of the solvency or insolvency of 
an intestate’s estate, the return of the quantity, kind 
and value of his taxable property, made by him, in the 
year of his death, to the Receiver of Tax Returns, is 
competent and admissible evidence. Lynch vs. Lively 575 


32. Declarations of the prosecutor, the person on whom 
the assault was made, at or immediately after the as- 
sault, are admissible as parts of the res geste. Mon- 
day, (aslave) vs. The State.......00secverer vesecerveserer' 672 


33. Declarations made by one as to his title after he has 
parted with the possession, are not admissible against 
one claiming adversely to him, nor are the declarations 
of a third person, unless against the interest of the 
party making them. Grill vs. Strozier.....cceceeeeee seeee 688 
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See Agents and Agency ; Attorney at Law; Bill of Ex- 
change; Criminal law, 3,4; Deeds, 2, 4, 5, 6; 
Devise and Legacy, 2; Equity, 12, 18; Grant, 1, 
4, 5, 6,8; Infants; Lost papers ; New Promise, 3; 
Partners and Partnerships, 2; Pleas and Pleading; 
Presumption, Registration, 4; Title, 2, 4 ;° Verdict; 
Witnesses, 3, 4, 5. 


FALSE REPRESENTATIONS. See Deceit. 
FEES. See Witnesses, 1, 2. 


FOREIGN EXECUTOR. 


Under the Act of 23d February, 1857, giving to foreign 
executors, administrators and guardians, the right to 
sue in the Courts of Georgia, if a plaintiff suing in 
such character goes to trial, and closes his case without 
having shown that he had complied with the proviso 
to the Act, requiring that he file, on or before the 
judgment term of the Court, an exemplification of his 
letters, he should, on motion, be non-suited. It is not 
necessary for the defendant to plead his failure to do 
so in bar of the action. Mansfield & Ives vs. Turpin 
Be CRB SS iden cose eneees D ssa Mev ilicsnweddds 260 


FOREIGN JUDGMENT. 


This case was founded on a judgment rendered in the 
State ot California. Two statutes of that State were 
introduced, one approved 10th April, 1850, the other 
approved 22d April, 1850: Held, that the case was 
governed by the latter Act, and that the former had 
no application to the case. Shands & Co. vs. Howell 
cc Saccue ch oenctens iiatataindcancacpesuassagese pebaciah 438 


See Statute of Limitations, 5. 
FORMER RECOVERY. 


To make dismissal of a former bill a bar to the bring- 
ing of a second, the material allegations in both must 
be the same. McDougald, administrator, vs. Maddox 
EE i inccpavinnragences onccchaneenieerbeacsnunsbigee choneten 63 


See Equity, 17; Estoppel, 2, 3,4; Evidence, 29, 30. 
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' FRAUD. 


When a fraud has been committed by one upon an- 
other, and it has been settled by the parties, with a 
full knowledge thereof, such settlement is conclusive. 
Montgomery and another vs. Morris.....scersesserssseees 


See Guardian and Ward, 2, 3, 4, 5, 6. 
FRAUDS, STATUTE OF. 


A promise in writing, to pay the debt of a third person, 
isa good and valid promise, although no consideration 
appears. under the Act of 19th January, 1852, that 
act being unrepealed. Black vs, McBaii........e.s00 


GAMING. See Deeds. 
GARNISHEE. See Garnishment. 


GARNISHMENT. 


1, Interest is suspended against a garnishee during the 
pendency of the garnishment. Little vs. Owen........ 


2. Where one is served with summons of garnishment, 
under the attachment Act of 1856, and fails to make 
answer at the first term, and again at the second, until 
after judgment is had by the plaintiff on his attach- 
ment debt, and after judgment is given by the Court 
against the garnishee for the attachment debt, he being 
still in default, the answer coming in after this, al- 
though at the same term, and on the same day in 
which judgment was rendered, comes too late to ben- 
efit the garnishee, The Court, under the circumstances, 
has no power to relieve him from the judgment so 
decided against him.  Wiillet vs. Price......cceseceeeeee 


GIFT. 


The presumption that the law raises in favor of a gift 
when a son-in-law is permitted to take negroes home 
with him after his marriage, by the father-in-law, and 
to retain possession until his death, claiming and exer- 
cising acts of ownership, must be regarded as conclu- 
sive, unless clear and satisfactory proof is made that 
a gift was not intended, Gill vs. Stroziet’......seceeees 


See Deed of Gift. 
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GRANT. 


1, The fact appearing upon the face of a copy grant, 
that in one place the grantee’s name was written, 
* Loyons,” whilst in other places it was written ‘ Ly- 
ons,” is not a sufficient objection to its admission as 
evidence. It should be referred to the jury to deter- 
mine whether or not it was a clerical error. Roe & 


McDowell vs. Doe, ex dem., Irwin...... ssaibiininscnaridadseaal 39 


2. The proviso of the Act of 1857, (Pamphlet Laws, 
58,) does not take any case out of the operation of 
the act, unless the written agreement relied on, as 
specified in the proviso, emanates from the person to 
whom the grant is alleged to have issued by mistake, 
or one claiming under him. Jykes vs. McRorey & 


IE os cccnncniciie <iladeed tudacbetamstibuteieteese acigiesel 348 


3. If the vested right, set up to take the case out of the 
statute, be not traced to, and connected with, the grant 
alleged to be er roneous, the case is not within the 
purview of the proviso, and under the enacting clause, 
parol evidence is admissible to mistake, and “to ascer- 
tain the true grantee.” Ibid. 


4, Proof, that in the district and county wherein the 
grant recites that the grantee resided, there was no 
such person resident at the time when names were 
returned for chances in the particular lottery in ques- 
tion, nor ever before, within the knowledge of wit- 
nesses, makes a prima facie case for the admission of 
parol evidence under the act. Ibid. 


5. In all cases involving title to land, wherein the title 
of the plaintif’ depends upon proof of mistake in the 
grant, and that a person, other than the one named 
therein, is the “true grantee,” parol evidence is ad- 
missible to establish these facts; but if it appears, 
when the defendant’s case is submitted, that he de- 
serves title from the grantee, (whose name the plaintiff 
insists was inserted through mistake,) by some writing, 
executed anterior to the | passage of the Act of 1857, 
then the case is brought within the proviso, and the 
Court should instruct the jury (if they so believe) to 
disregard the parol evidence introduced by the plain- 
tiff to show the mistake in the grant, and rectify it. 


Ibid. 


6. If in such a case there be proof onone side, that there 
was no such person as the grantee named in the grant, 
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or that the title from such grantee, relied on by the 
opposite party, was forged, and evidence be adduced 
as to the identity of the real grantee, and thereupon 
the opposite party submits evidence in rebuttal of these 
proofs, or any of them, the whole matter should be re- 
ferred to the jury, with full instructions as to the law. 
Ibid. 

7, A grant issues to W., pursuant to a special Act of the 
Legislature, for a lot of land in this State. In rela- 
tion to that grant the Court instructs the jury, “that if 
the plaintiff had procured the grant to be issued by 
false and fraudulent representations to the General 
Assembly and the Governor, he was not entitled to re- 
cover of a party who had no notice of the proceeding :” 
Held, that under the evidence in the case in which it 
was given, the charge was erroneous. Williamson vs. 
Matthews....... Saticshedde Sevlniecy SeqeeuWeobastuaniagiads 


8. In such case, it does not lie in the mouth of a party 
to call in question the grant on that or any other 
ground, unless he first makes it appear that the grant 
affects him or his interest in the land granted. 
Ibid. 


9, Under the Actof the 9th of June, 1825, it is not in- 
dispensable that there should be a formal judgment of 
the Court pronouncing the grant, issued upon a fraudu- 
lent return, void, and ordering it tobe cancelled. It 
is sufficient, that there be a verdict of the jury, finding 
the return fraudulent, upon an issue properly made up, 
under the direction of the Court, to try the question 
of fraud. Ibid. 


See Charge of the Court, 22. 
GUARDIAN AND WARD. 


1. When a guardian is charged by his former ward with 
being guilty of devastavit, and he has given different 
bonds, with additional or different securities, in the 
course of his guardianship, a biil may be filed against 
the guardian and the different sets of securities, pray- 
ing a discovery of the amount of the devastavit, and 
the time when it occurred, in order to charge each set 
of securities according to their respective liabilities on 
their bonds: Provided, the bill charges the total or 
partial inselvency of the principal, or a well-grounded 
apprehension that the guardian will be unable to sat- 
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isfy the recovery which may be obtained against him. 
Rye Adw’r, vs. Maddox and wife............00. 63 


. An order of the Court of Ordinary, authorizing a 
apt to invest the money of his wards in land, if 
procured to be passed by the guardian fraudulently, i is 
a mere nullity, and may be so treated by third persons 
in any Court, whenever attempted to be used asa 
valid judgment. Skelton vs. The Ordinary.........04. 266 


3. When a guardian, authorized to invest the money of 
his wards in land, gives up to one from whom he had 
previously purchased a deed of land, to be cancelled, 
and taken a second deed from such person to himself, 
as guardian, such second deed is not necessarily void, 
but, under some circumstances, might be held good. 
Ibid. 


4, But when the transaction is not ratified by the wards, 
nor its enforcement asked by them, and the transac- 
tion is otherwise objectionable, the deed is void, and 
may be so treated. Ibid. 


5. When the guardian is authorized by the Ordinary to 
invest the funds of his wards in land, he is bound to 
make such investment in good faith for their benefit, 
and if he fails to doso, the order of the Ordinary will 
not protect him from liability for the funds. bid. 


6. It is questionable whether the Ordinary has power to 
authorize a guardian to invest funds of the wards in 
land, when the wards own no slaves to put on and cul- 
tivate the land to be purchased. bid. 


See Trusts and Trustees. 4. 
GUARDIAN’S BOND. 

See Guardian and Ward, 1. 

ILLEGALITY. See Hvidence. 8. 
INDICTMENT, 

An indictment for a violation of the 2d section of the 
Act of 1838, entitled, “An Act to further regulate the 
granting of retail license, and sale of spirituous liquors” 
is good and, although it does not charge that the de- 


fendant keeps a shop, or is a regularand habitual ven- 
dor of spirituous liquors. Woody vs. The State....... 595 
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INDORSER. 


See Bail, 1; Promissory Notes, 3; Statute of Limita- 
tions, 1. 


INFANTS. 


In a suit against the father for goods, etc., furnished by 
the plaintiff to the son, he being a minor, it is compe- 
tent for the plaintiff to show that he furnished goods 
of like character, and for a similar amount, to the son 
the year previous to the contracting of the aceount 
sued on, and that this first account was paid by the 
father without objection, as a recognition, by the father, 
of the right of the,son to buy goods at his credit and 
on his account. Wilkes vs. McClung & Co...... dcaniss 


INJUNCTION. 


1, To authorize an injunction, the charges in the bill 
should not be argumentative and inferential only from 
the facts stated. Battle vs. Stephens.......00scseceeeeeee 


2- A Court of Equity will not restrain a plaintiff in ft. 
fa. from collecting his money out of one of the defend- 
ants, even though he be a surety only upon the origi- 


nal debt. Ibid. 
See Equity, 8. 9, 19. 
INTEREST. 
Interest is suspended against a garnishee pending the 


garnishment. Little v8. Owetd.....ecessccccescececescecees 


See Advancemenis, 2. 
INTERPLEADER. See Equity, 3, 4. 
INTERROGATORIES. 


1. To the cross-question in interrogations, who is pres- 
ent at the execution of these interrogatories? the 
witness answered: Charles H. Smith and are the 
only persons present: Held, to be a sufficient answer. 
Walkes vs. MeClung & Co.....ccccccecccsccsescesecececeress 

2. The attorney of a party endorsed and signed the fol- 
lowing waiver upon the back of a package containing 
depositions: “All objections to the execution and 
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return of this set of interrogatories are hereby waived:” 
Held, that the party was concluded from objecting to 
the depositions, because the cross interrogatories were 


not fully answered. Roberts & Hughey vs. Harris... 542 


3. Certain depositions offered in evidence were objected 
to, on the ground, that one of the cross-interrogato- 
ries were not fully answered, the question being, 
“what relation are you to Bailey, or any of the par- 
ties? Who is present, or been present, during the 
execution of these interrogatories? Where taken at, 
and where is the defendant?” and the answer being: 
“ None whatever. The commissioners and myself are 
all that are present, and all that has been, during the 
execution of these interrogatories. In the town of 
Conyers, Newton county.” The Court sustained the 
objection and repelled the depositions: Held, that the 
Court committed error. Bailey vs. New, Adm’r...... 546 


See Practice in Superior Court, 4, 5. 
JUDGMENT. 


1. A party is not entitled to the judgment of two sepa- 
rate and independent tribunals, upon the same sub- 
ject matter, and a judgment rendered in one, will be 
a bar to a second hearing in the other; and, upon 
proof of the first judgment, the case pending betore 
the other tribunal will be dismissed. Hartell, Trustee, 
etc., 08. Searcy.......0e ches pitab rnnekaninidcasnesasians 190 


2. The assignee of a judgment takes it, subject to all 
the equities between the original parties. Scott vs. 


Harkins & Arthur........ PON Sy Lee NE een Tm He Te 302 


3. When the judgment of the Court below is in accord- 
ance with the directions of this Court to that, the 
judgment’ will be affirmed. Loyd vs. Hicks.......... 499 


4, If a party in the Court below fails to comply literally 
with the conditiogs imposed on the judgment by this 
Court, from an ignorance of those conditions caused 
by the act of counsel of the opposing party, no ad- 
vantage shall be had or taken of such failure. bid. 


5, A judgment rendered by a Court not having jurisdic- 
tion of the person against whom the judgment is 
granted, is absolutely null and void, and may be im- 
peached whenever and wherever it is sought to be 
used as a valid judgment, no matter in what way it is 
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proposed to be used as a valid judgment. Parish vs. 


POG cas i die cbasdinedccdeddivalevendeneaah edsdelt . 653 


See Claim and Claim Laws, 5,7; Equity, 17; Guardian 


and Ward. 
JURISDICTION. 


1, A judgment rendered by a Court not having juris- 


diction of the person against whom the judgment is 
granted, is absolutely null and void, and may be im- 
peached whenever and wherever it is sought to be used 
as a valid judgment, no matter in what way itis pro- 
posed to be used as a valid judgment. Parish vs. 


IE, csicetiacdadanteincetitsdansetencuavees aaa 653 


9. G. resided with his family, consisting of a wife and 


two children, in Sumter county. He left Sumter and 
went to Bibb county, leased a store for three years, 
set up business, and claimed Bibb county as his resi- 
dence and place of business, having abandoned and 
separated from his wife, who, with her children, con- 
tinued to reside in Sumter. Bills in equity, and a 
libel for divorce, were afterward brought against G. 
by his wife, in the Superior Court of Sumter coun- 
ty, the jurisdiction of which Court G. denied by plea: 
Held, that the plea should have been sustained. iil- 
mer ve. Gilmer & Cuille...... ccccccisscecsecees iiiandne dope 


See Attachment 2. 


JURY AND JURORS. 


1. Pending the trial of a case, the parties agreed that 


the jury might separate for dinner, and at the dinner 
table a witness for one of the parties expressed an 
opinion of the case favorable to the party calling him, 
and the opinion thus expressed was heard by one of 
the jurors trying the case, who swears that it had no 
sort of influence on his mind in making the verdict : 
Held, that the verdict should not be set aside on that 
ground, Jackson and another vs, Jackson et al.......+. 


. A juror who has a fixed opinion as to the guilt of the 


accused, though formed from hearsay, is incompetent 
to try a criminal case. Maddow vs. The State......... 


3. The only questions to be propounded to a juror on 


trial for competency, are those prescribed by the Act 
of 1851. Monday (a sluve) vs. The State........cceevee 
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4, A juror having conscientious scruples as to capital 
punishment is incompetent to try a case involving 
capital punishment. bid. 


See Road. 
LAPSE OF TIME. 
See Conditional Sale. vidence, 16; Levy. 


LARCENY. See Criminal Law, 3. 
LAW. 


Ignorance of law excuses no one, least of all a sheriff. 
York ce. Clapton, 66.6l.,... soccrscceceseseserocecescsncvcccess 362 


LEVY. 


A levy will not be dismissed on account of the time that 
has elapsed, unless upon motion in the nature of a 
rule nisi, calling upon the party to show cause why he 
does not proceed. Ralston vs. Field .......cscceseseceeee 453 


LIENS. 
1. The lien given by the Act of 22d December, 1834, 


to carpenters and masons, is discharged from the 
premises, upon a sale thereof, under execution against 
the owner, aud transferred to the proceeds of such sale, 
to which the holder of the lien must look for satis- 
faction of the lien, instead of to the premises. Dur- 
Det: DING nninnsespsrseorstsanvpnvinevapecuctnchoenvesavees 192 


2. That the purchaser at such sale bought, with notice 
of the existence of the lien, does not alter the rule; 
the title passes to the purchaser, notwitstanding, freed 
from the encumbrance of the lien. Ibid. 


. A machinist’s lien must be enforced under the Act 
of 1834, (Cobb, 555,) as extended by the Act of 1854, 
(Pamphlet Laws, 45), providing for mechanic’s liens, 
and not under the Act of 1841, (Cobb, 426,) as extend- 
ed by the Act of 1852, (Pamphlet Laws, 237.) Web- 
Set A BAN 00, COMPO iio sick dadisevs se didautndisvceveres 297 


See Mortgages. 
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LOST PAPERS. 


1, To make a paper established as a copy of a lost paper, 
under the Act of 5th March, 1856, evidence in suit 
brought under that act, against any person, a party to 

- that paper, it must have: been established, so as to 
bind all parties liable under it. It must have been so 
established as to take the place of the original. Bond 
Che WHEAT. i cic siedincel cicbateditvenecetdtiateieeeBe 215 


9. If an inland bill of exchange shall have been ac- 
cepted, and noted and protested for non-payment, and 
then lost, a copy of it, attempted to be established 
under the Act of 5th March, 1856, in order to make 
it evidence against the drawer, in an action brought 
under the provisions of that act, must have been so 
established as to bind the acceptors also. Ibid. 


See Evidence, 1, 2, 4, 5, 6; Registration, 4. 
LOTTERIES. See Grant, 9. 
MACHINISTS. See Liens, 3. 
MALICE. See Evidence, 23. 

MANSLAUGHTER, See Criminal Law, 4 


MARRIAGE SETTLEMENTS. 
The Act of 30th December, 1847, (Cobb’s Digest, 180,) 


requires marriage settlements, or agreements, executed 
previously to the passage of that act, to be recorded, 
after its passage and publication, whether recorded or 
not. Williams vs. Logan & Meara..... .-scccccccesoeee 165 


MARRIED WOMEN. 
See Parties, 4; Post-Nuptial Settlements ; Separate Estate. 


MEASURE OF DAMAGES. See Damages, 1. 
MECHANIC'S LIEN. See Liens, 1, 2. 


MISTAKE. 


See Hquity, 11, 22; Grant, 2, 3, 4, 5,6; Parties, 2. 
VoL, xxx11—48, 
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MORTGAGES. 


When one holds two notes, secured by mortgage, and 
transfers the one, retaining the other, the mortgage 
lien accompanies the transfer of the note as an inci- 
dent, and it would seem that in case the security falls 
short of paying both notes, the holder of the trans- 
ferred note has a preference over the mortgagee, who 
retains the other. Roberts and another vs. Mansfield. 


MOTION. See Levy. 
NEW PROMISE. 


1. The subsequent promise to take a case out of the 
statute of limitations, must specify, or plainly refer to 
the particular demand or cause of action, to be re- 
newed or created by it. Walker, Ex’r, vs. Griggs... 

2. Where the promise relied on refers to notes generally, 
without specifying amounts, dates, etc., the promise is 


insufficient. TJ bid. 


3. If the plaintiff, to identify the note sued upon, as the 
subject of the written promise, introduces other proof 
which fails to satisfy the jury on this point, this Court 
will not interfere to control their finding, although the 
Court may be of the opinion that the aliunde testimony 
preponderated against the conclusion of the jury ; es- 
pecially when the party sought to. be charged is a 
surety, and the debt has been barred, as to him, for 
many years. Ibid. 

4, Under the Act of February 20, 1856, a promise to 
take a case out of the statute of limitations must be in 
writing. The statute admits of no exceptions. Burns 
i ores pPelcvepsenaikaervantagnased Sienna 


See Statute of Limitations, 1, 2. 


NEW TRIAL. 


1. Where the testimony in support of the verdict great- 
ly outweighs that against it, a new trial will not be 
granted, of course on the ground that the verdict is 
against the weight of evidence. Horne vs. Planters’ 
Rs iscis: s4stoes 2sscega eiaenirese emia 


2. There being evidence on both sides of a case, to the 
material points, the verdict will not be set aside, as 
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contrary to the weight of evidence, unless it be strong- 
ly and decidedly so. Roe & McDowell vs, Doe ex 
i. SPUR a 0s 6xeen Ceandecng «invitee baradonnen ae eeee ’ 


3 Anew trial will not be granted, on the ground that 
the verdict was against the evidence, when, from the 
facts in proof, the jury might reasonably have arrived 
ata conclusion that will support the verdict. Beall 
ee, UE «ccc cdaaen Vasendee nguniienemeeiaabsccaleeaan 


4, If the plaintiff, to identify the note sued upon, as the 
subject of the written promise, introduces other proof 
which fails to satisfy the jury on this point, this Court 
will not interfere to control their finding, although the 
Court may be of the opinion that the aliwnde testi- 
mony preponderated against the conclusion of the jury ; 
especially when the party sought to be charged is a 
surety, and the debt has been barred, as to him, for 
many years. Walker, Ha’r, vs. Griggs.......cssceseeee ‘ 


5, A new trial will be granted where the verdict is 
against the law and evidence of the case. Hudgins 
1 Ue 6 Ciccismicminnn ninscoumeaniane 


6, A new trial will be granted where the verdict is un- 
supported by evidence. Ramsey vs. Blalock.........++. 


7, A new trial will be granted where the verdict is 
against law and evidence. Johnson vs. Black & Cobb. 


8. Where a case has been fairly submitted to the jury 
upon the facts, and there is no question of law in- 
volved, and the presiding Judge refuses a new trial, 
this Court will not reverse the judgment, unless it 
appears that the jury acted from bias or prejudice, 
corruption or passion, or manifest mistake. McLen- 


den’ va. Kelly. & Sallee...,.+02veveveresv> signe anqsagecendéoue 


9. This Court will not reverse judgment of the Superior 
Court, granting a new trial on the ground that the 
verdict is contrary to the evidence, unless fully satis- 
fied that such judgment is an improper interference 
with the province of the jury. Whidby vs. Lewis, 
Damerintendeel «ovieiniiecentessévesssncendavesuge Semasidds ‘ 


10. When the evidence justifies and sustains the verdict, 
a new trial will be refused. Hobgood vs. Cochran..... 


11, A new trial will not be granted on the ground that 
the verdict is against the evidence, or the weight of 
the evidence, if there be evidence enough to justify 
the finding. Chamberlain vs. Sheftall........cc0sseeeeees 
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12. Where there is evidence enough to fully justify the 
verdict of the jury, a new trial will not be awarded, 
Slanford: ea. Momgin eb al oases ssieciesssts casseesassed asses 625 


13. When a party, during the trial, discovers material 
testimony, and the Court will neither, on motion, con- 
tinue or suspend the cause to enable the party to 
obtain the benefit of such testimony, a new trial must 
be allowed for that purpose. Monday, a slave, vs. 
Bn itachi Acnicciatednsiids kde wemindariten dhe 672 


See Charge of the Court, 14; Continuance, 1: Equity, 
14, 15; Jury and Jurors, 1; Verdict. 


NON EST FACTUM. 
See Partners and Partnership, 2. 
NON-SUIT. 


A judgment of non-suit should not be awarded where 
the evidence sustains the plaintiffs’ action. ome R. 


R. Co. vs. Sullivan & Cabot. 
See Action, 1; Foreign Executor. 
NOTICE. 


See Claim and Claim Laws, 6; Contract, 2; Registra- 
tion, 1, 3. 


NUDUM PACTUM. See Contract, 1. 
OFFICER. 


Where the answer of an officer to a rule against him for 
failing to pay over money which he has collected is so 
vague, uncertain, and indefinite as that it cannot be 
traversed, the answer will be adjudged insufficient. 
DE 66 FE es sisiceiareissscenimiuabanqeibaniixinndens - O48 


ORDINARY. 
See Administration, 1; Guardian and Ward, 6. 
PARTIES. 


1, Ina proceeding in equity, all persons having a legal 
or equitable interest in the subject matter of the suit, 
must be made parties; and if those having an interest 





nn 


625 


572 








INDEX. 


identical with complainant refuse to join him, they 
must be made defendants. Wyche and wife vs. Green 
GE vcnnd seideonintessésiacttiiesennnaenaene 


9. No Court of Equity should undertake to reform a 
written instrument, conveying title to property, in an 
essential matter, without having before it all the par- 
ties to be affected by the proposed reformation. J bid. 


3. P. sued B., H. and P. on a joint and several prom- 
issory note. Pending the suit H. died, and his death 
was suggested of record, and an order taken that the 
plaintiff proceed against the survivors, which he did, 
and took judgment against them. Afterwards the 
plaintiff sued out a scire facias to make the adminis- 
trator of H. a party to the ease, which the Court 
allowed, and gave judgment against him: Held, that 
this was error. Harrell vs. Park....00-.cccccccsoacesees 


4, The married woman who gave the note and made the 
trade and transfer, being dead, and having no repre- 
sentative and no estate, the bill filed to enforce the 
agreement is not defective because of her or her repre- 
sentatives not being a party to the title. Dallas vs. 
BE eiicciiicicn iw wiwpdeblasdusncdedivacvnninmedaaaaan 


See Hjectment, 4. 
PARTNERS AND PARTNERSHIPS, 


1. When D. & H. enter into a copartnership in a brick- 
yard, D. giving H. his note for a portion of the brick 
then on hand, his share of the rent of the yard for 
three years, and the brick to be made thereon, and 
they dissolve at the end of eleven months, D. having 
paid a part of the note in the meantime, and the 
former partners specify minutely what each is to do, 
in settling up the business, and no reference is made 
to the note, the presumption is that D. is bound to 
pay the balance due thereon. Durham vs. Hartlett... 


2. The repeated admissions of B. R., who is sought to 


be charged as a partner of his brother, S. R., that he 
was interested with his brother in the grocery, before 
and after giving the note in suit; that he complained 
of S. R.’s extravagance; proof that the goods came 
to the place of business marked Rentfroe & Bro., 
within the knowledge of B. R., who claimed an in- 
terest in the goods so marked, is sufficient evidence of 
partnership to require a recovery against him, not- 
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withstanding his plea of non est factum, not a partner, 


etc. Chaffee, St. Amond & Croft, vs. Rentfroe & Bro. 477 


PAYMENT. 


When there are several items of indebtedness, the debtor 
has the right to make the application of payment; and 
failing to do so, the right devolves upon the creditor 
to appropriate the payments. Horne vs. Planters’ 
I cen secascnidad nackhae +See ces dlete speed sux ube 


PLEAS AND PLEADING. 


Proof ofa special contract for rent, is admissible under 
the snort form of pleading, when the bill of particulars 
annexed to the petition sets out fully all the terms of 
the contract. Roberts & Hughey vs. Harris.........++ 


See Jurisdiction, 2 
POST-NUPTIAL SETTLEMENTS. 


H. married a minor, who, at the time, owned three ne- 
groes; before he had reduced the negroes to possession, 
he consented to a settlement of the same upon his 
“ wife during her natural life, with remainder to her 
children in fee, and in default of issue, then to her re- 
lations in equal degree,” and executed a writing to that 
effect: Held, that such a settlement was good and 
valid, and that the property thus settled upon the wife 
was not subject to the husband’s debts. Held, also, 
that such a settlement is valid without being recorded, 
as is required in cases of “marriage agreements and 
settlements.” Kennedy & Cooksey vs. Head......... 


PRACTICE IN SUPERIOR COURT. 


1. Upon a motion to enter up judgment for a witness’ 
fee, on an indictment, when the defendant had been 
convicted, and on which motion an issue has been 
made up and submitted to the jury for trial, the sub- 
pena under which the witness attended, with the 
endorsed affidavit thereon of the number of days in 
attendance, the distance traveled, etc., with an order 
of the Court approving the bill, and ordering it to be 
paid by the county treasurer, is sufficient proof, prima 
facie, under the statute, to authorize the motion to 
prevail. The same being a substantial compliance 
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with the act regulating the collection of witnesses’ 
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fees in criminal eases. Gilliam vs. The State......... os FGR 


9. In such case, when the defendant offers no proof in 
support of the grounds taken in his issue tendered, a 
verdict of the jury is unnecessary ; the Court should 
withdraw the issue, and order the judgment to be en- 
tered. Ibid. 

3. A party in possession of papers pertinent to the issue 
of a case on trial, may be required to produce them 
to be used as evidence. Boatright vs. Heirs of Porter 


4, Under the Act of 1847, compelling discoveries at 
common law, and the statutes amendatory thereof, 
when interrogatories are filed for the opposite party, 
and they fail to answer, the Court may attach the 
party who is in default, continue the case, or non-suit 
the plaintiff, or strike out the defendant’s plea, accord- 
ing to the circumstances: Held, that it is discretion- 
ary with the Court to continue the case generally, or 
charge it to the party in default; and that the discre- 
tion of the Court in this, as well as all other cases, 
will be controlled wherever it is flagrantly abused. 
Heirs of Taiome 06. Tear eee vsssine sasvewcssesntssnge rescoundens 


5. It is not error in the presiding Judge to refuse to 
rule out answers to cross-interrogatories, when objected 
to, on the ground that the answers are not full, es- 
pecially when the cross-interrogatories relate to an 
immaterial matter. Jackson and another vs. Jackson 


See Equity, 10; Evidence, 1, 2, 5; Foreign Executor ; 
Garnishment, 2; New Trial, 19; Non-Suit. 


PRACTICE IN SUPREME COURT. 


See’ Costs, 2; Equity, 19; Judgment, 3,4; Practice in 
Superior Court, 4. 


PRESUMPTION. 


1, When D. & H. entered into a copartnership in a 
brick yard, D. giving H. his note for a portion of the 
brick then on hand, his share of the rent of the yard 
for three years, and the brick to be made thereon, and 
they dissolve at the end of eleven months, D. having 
paid a part of the note in the meantime, and the 
former partners specify minutely what each is to do, 
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in settling up the business, and no reference is made 
to the note, the presumption is that D. is bound to 
pay the balance due thereon. Durham vs. Hartlett.. 


. The transferee of a promissory note, payable one day 
after date, to which, on suit brought, a plea of failure 
of want of consideration is interposed, is not, in the 
absence of all proof on the subject, entitled to the 
benefit of the presumption that he took the note before 
due, and without notice; such holder does not occupy 


the position of an innocent purchaser. Beall vs. Lev- 

CVE. .ceseccerccccccceceveccccosccccesscesesseecees soeser sone tee 

See Contract,2; Evidence, 16; Gift; Voluntary Convey- 
ance, 4. 


PROMISSORY NOTES. 


1. The transferree of promissory notes, payable one 
day after date, to which, on suit brought, a plea of 
failure of want of consideration is interposed, is not, 
in the absence of all proof on the subject, entitled to 
the benefit of the presumption that he took the note 
before due, and without notice; such holder does not 
occupy the position of an innocent purchaser. Beall 
INE. ckincaeischens ghacedensaereieinwebedanidiasacnaction 


2. M. agreed with M. for the purchase of her land and 
negroes at the price of $8,000 00, executed a bill of 
sale to him for the negroes, and delivered to him her 
title deeds for the land, retaining possession of the 
property until the purchase-price of the property was 
settled; subsequently, to induce M. to cancel the trade, 
give up the bill of sale to the negroes, and the title 
deeds to the land, M., the vendor, and another, exe- 
cuted to M., the purchaser, their notes for the sum of 
$450 00, and the bill of sale and deeds were returned 
to M., and the trade cancelled: Held, that this was 
a sufficient consideration for the notes so given, al- 
though the bill of sale and deeds might have been 
fraudulently obtained in the first place. Montgomery 
SE Ul. FIIs anesciiiencninnnnsaicpianinnencsssvng 


. 8. and J. indorse to M. certain promissory notes, “ to 
be liable in the second instance.” The maker of the 
notes resides out of the State at the time of the in- 
dorsement. M., after having sued the maker to in- 
solvency, in another State, brings suit against the 

indorsers, within six years after the return of nulla 
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bona against the maker, though not within six years 
after the date of the indorsement: Held, that the 
action against the indorsers was not barred by the 
statute of limitations. Stocks and another vs. Mancas. 


4, A note, given by the reputed father of a bastard 
child to the mother, to do something for her and to 
prevent her from instituting a proceeding of bastardy 
against him under the statute, is founded on a good 
consideration, and is valid and recoverable. Hays, 
administrator, vs. McFarlan..........sccccciccssccccceccces 


See Bail, 1; Claim and Claim Laws, 4; Mortgages ; 
Statute of Limitations, 1, 3. 


RAILROAD COMPANIES. 


If a negro be hired to a railroad for a particular service, 
and he is used by the road for a different purpose or 
service from that intended, and an accident happens 
to him in the performance of such service, that causes 
his death, the road is liable to the owner for his value. 
Most especially is this so, when such accident results 
from the gross neglect and mismanagement on the 
part of the employees of the road. Lewis, Superin- 
terident ve. MBA Lie ss<sccsecsscncesesessuarcinneasmnned aniiian 


See Action, 1; Charge of the Court,19; Charter. 
RECEIVER. See Hquity, 19. 
RECOGNIZANCE. 


1 If the recognizance recites the offense substantially 
for which the offender is arrested, it is not necessary to 
designate it by name. Hampton vs. Brown, Govern- 
OF AO everccseesascencceseuseccveqeseseees er s0s0 ss benensecsendees 

2. The death of the principal in a recognizance to ap- 
pear and answer acriminal prosecution, occurring af- 
ter the forfeiture of the recognizance, but before judg- 
ment thereon, exonerates the securities. The State vs, 
Cont, 6 Gheorser qusquasavsns seasssegbasne apipnedtdilite iensnns 


REFORMATION OF CONTRACTS. 
See Equity, 23; Parties, 2. 
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REGISTRATION. 


1. The registration of such conveyances only as are 
required by law to be recorded, operates as construc- 
tive notice to subsequent purchasers of the same prop- 


erty so conveyed. Williams vs. Logan & Meara...... 165 


2. A deed is improperly admitted to record on the pro- 
bate of a subscribing witness, who simply states that 
he saw the feoffer “assign the deed for the purposes 
therein mentioned ; also, he assigned the same as a 
subscribing witness.” Allen vs. Holden....... sia iiadianaa 418 
3. A deed not recorded within twelve months from the 
date of its execution, will not take precedence of 
another title from the same vendor, based upon a bond 
for titles, and the payment of the purchase, of which 
the feoffee in the deed had notice. Ibid. 


4. The statute of 5th March, 1856, which permits the 
contents of the record of an original deed or other 
instrument, in writing, that has been lost or destroyed, 
and which had been recorded, and the record des- 
troyed by fire, to be given in‘ evidence by any one 
who has read the record thereof, applies to those deeds 
and instruments that are, by law, authorized and 
required to be recorded. fill vs. Strozier.......ceec econ 688 


See Marriage Settlements. 
RENT. See Pleas and Pleading. 
RES GEST. See Evidence, 20, 25, 33. 
RETAILERS. 


The legislature passed an Act on the 17th of December, 
1859, conferring upon the Mayor and Councilmen of 
the city of Cuthbert, the power to regulate the retail 
of spirituous liquors. C. took out a county license 
from the Clerk of the Inferior Court to retail within 
the corporate limits of said city, on the 31st of Decem- 
ber, 1859: Held, that C. was subject to the ordinance 
passed by the municipal authorities subsequent to the 
date of his license. Mayor, etc., of Cuthbert, vs. Con- 

Di iswicciannersdasiccentaniinntnmceuanenstiaieiainuntiiinn aeeuing 211 


RETAIL LICENSE. See Retailers. 
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REVOCATION. See Deed of Gift, 4. 
ROAD. 


1, Upon the petition of sundry citizens, and the report 
of Reviewers duly appointed, the Inferior Court: estab- 
lished a public road—two other citizens complained, 
that they were damaged by reason of the road running 
through their lands—a general order was passed, direct- 
ing the sheriff to summon a jury of freeholders, to as- 
sess the damages in terms of the law—the jury was 
summoned and empannelled, but failing to agree, were 
discharged—the sheriff, without other or further order, 
summoned a second jury, who, being impannelled, as- 
sessed the damages: Held, that the proceeding was 
legal and proper. Hicks, e¢ al., vs. Foster and 
QHUUREE 0 <s09s0isnntnennsansepnes ssbaemmemiateaeaaets 


ROBBERY. 


The prisoner being confined in jail with a number of 
others, in different cells, having effected his escape 
from his cell intu the body of the jail, broke the locks 
of the doors of the others, and when the jailor made 
his appearance, a number of them rushed upon, seized, 
blindfolded, and robbed him. On these facts, all the 
prisoners are guilty of the robbery, though it did not 
appear affirmatively that the prisoner personally par- 
ticipated in the act of the robbery, nor in fact who did 
commit the robbery. The presumption being that 
the robbery was the common intent of all. Had the 
facts shown that an escape from the jail was the com- 
mon intent, and that the robbery formed no part of the 
original design, but was an independent act by some 
others of the party, in which prisoner did not partici- 
pate, the case might have been different. Ferguson 
00, The Mahbecccersecsrccccccsuevevee seovadecabeteed’ bedevnee 


RULE. See Officer. Sheriff, 2. 
SALE. See Conditional Sale. 
SEPARATE ESTATES. 


1, A charge created upon her separate estate, by a mar- 
ried woman, which may be enforced in equity, is a 
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sufficient consideration to support a personal contract. 
Cleland v8. Ti0w...00000-ceseses idadaduadenxiiiad iewiueds 458 
2. The promissory note of a married woman having 
property to her separate use, constitutes a valid charge 
upon and binds her separate property for its payment 
SE RET. DIRE he TE sg sstnne sesccesnssysanesevens 605 
3. L., a married woman, having separate property and 
indebted to D., by note, conveys her separate property 
absolutely to H. and others, in consideration of their 
agreement to pay her an annuity during her life, and 
all the debts against her separate property: Held, 
that this agreement was binding upon the transferee, 
and could be enforced by the creditors Ibid. 


SETTLEMENT. 


When a fraud has been committed by one upon another, 
and it has been settled by the parties, with a full 
knowledge thereof, such settlement is conclusive. 

Montgomery and another vs, Morris.....cccccscesevececeeees 173 


SHERIFFS. 


1. The ignorance of the sheriff as to what was his duty, 
under the circumstances, cannot protect him from lia- 
bility for the neglect to perform that duty. Ignorance 
of the law excuses no man, least of all, a sheriff. 


York vs. Clopton et al.....++. RE CR een ee ORE EM eT » 362 


2, Executions having been levied by a constable on a 
negro, as the property of the defendant, were by him 
placed in the hands of the sheriff of Fulton county 
for sale. The levy was advertised for sale on the 
first Tuesday in August, 1860. The sheriff did not 
offer the property for sale on that day, and afterwards 
a claim was interposed for the property, which was 
returned by him to the November Term of Catoosa 
Superior Court, for trial—that being the first Court 
in Catoosa after the executions came to his hands, At 
the October Term of Fulton Superior Court, a rule 
was moved against the sheriff as fora contempt: Held, 
that the sheriff was not liable to attachment at that 
time, as no injury appeared to have been sustained by 
the plaintiff, but as injury might result, in case the 
negro was found to be subject, and not be forthcoming 
to answer the plaintiffs’ demand, the rule is ordered 
to be kept open until a disposition of said claim cease. 
Hackett vs. Greet ....0+ -sescesesss shiicwivind avoxemanvendes Mee 
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SHERIFF’S DEEDS. 
See Color of Title; Deeds, 24, 


SLANDER. See Evidence, 21, 22, 23. 
SLAVES. 


See Arrest; Bailment; Charge of the Court, 19; Rai- 
road Companies. 


SPECIFIC PERFORMANCE. See Equity, 21, 22. 


STATUTE OF FRAUDS. 


A promise in writing, to pay the debt of a third person, 
is a good and valid promise, although no considera- 
tion appears, under the Act of 19th of January, 1852, 
that Act being unrepealed. Black vs. McBain ....... 128 


STATUTE OF LIMITATIONS. 


1, A new promise, made by the maker of the promissory 
note, is not sufficient to take it out of the operation of 
the Statute of Limitations as against an indorser, 
Doan 08. MMM 0G 6066s csersevessee eaniumotecnaenaeys 28 


2. The subsequent promise to take a case out of the 
statute of limitations, must specify, or plainly refer to 
the particular demand or cause of action, to be renew- 
ed or created by it. Walker, Ev’r, vs. Griggs......04. 119 


3. The defendant, who was oue of several makers to a 
promissory note, and who resided out of the State at 
the time the note was made, and has continued to re- 
side out of the State since that time, is not within the 
exception of the statute of limitation of 8th December, 
1806, the exception being, “ when the defendant shall 
remove out of the jurisdictional limits of this State, 
that then such persons (entitled to bring such action), 
shall be at liberty to bring the same action, so as they 
take the same within such time as before is limited, 
after the return of the defendant into the same.” Pare 
06; Mahone -.2s00sceccuedesvsnctissttitiudateiiidtvaseante teas 253 


4. Before the same was barred, a suit in ejectment was 
brought on the several demises of H. and B. and C. 
Judgment being rendered against the plaintiffs, C. 
alone entered an appeal. After the expiration of seven 
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years from the commencement of defendant’s posses- 
sion, the action was dismissed, and recommenced with- 
in six months from the time of dismissal, but not 
within six months from the date of the judgment: 
Held, that under this state of facts, the parties who 
did not appeal were within the saving clause of the 
statute of limitations, and that their right of action 
was not barred. -Hesters et al., vs. Coats......scesceseess 448 


5. The statute of limitation is not a bar to a suit in this 
State on a revived judgment from the’ State of Ala- 
bama, unless five years, the statutory period in such 
cause of action, has elapsed since the revival to the 
bringing of the suit in this State. The statute com- 
mences to run from the point of time when the judg- 
ment was first revived, and not from the time when 
the judgment was first obtained, the judgment having 
been revived according to the statute law of Alabama. 


FAG 06, TOM 5 00srcgscvevqnsinensesccontvosenaeqenging 534 


See Action, 2; Adverse Possession, 3; New Promise, 4; 
‘Promissory Notes, 3. 


STATUTES. See Foreign Judgments. 
SUIT. See Action, 2. 


SURETIES. 
See Bail, 1; Equity, 5; New Promise, 1, 3; Recogni- 


zance, 2. 
TAX BOOKS. See Lvidence, 22, 31. 
TESTAMENTARY CAPACITY. 


4, A testator may have a mind of sufficient sanity for 
for general purposes, and of sufficient soundness and 
discretion to regulate his affairs in general ; yet, if it 
be shown that another person has acquired such 
dominion and influence over his mind as to prevent 
the exercise of his discretion in disposing of his prop- 
erty by will, a will made by the testator, under the 
influence of such dominion will be set aside. 
SIT Di: AON ons 60k secnrasinereennisnanvecwnseanion 325 
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TITLE. 


1. Under the Act of 1764, entitled “An Act to sup- 
press lotteries, and to prevent other excessive and de- 
ceitful gaming,” a deed made in consideration of 
money won by unlawful gaming, vests no title in 
the grantee, but the title passes at once to the next 
of kin of the grantor. Boatright vs. heirs of Porter. 


9, The mere verbal declarations of C., in whom vests 
the legal title for a lot of land, that L., with another, 
are interested with him in that and other lots—that 
this lot, and others, were bought by him on specula- 
tion, and that I. and another had an interest with him 
in the lots as partners, are not sufficient to pass the 
title, legal or equitable, to one of the lots, out of C., 
and vest it in I., or his assigns. Compton vs. Cassada. 

3. If one sell and convey land, in his individual name, 
such sale and conveyance will not pass the title of one 
for whom he may be authorized to sell such land. 


Ibid. 


4, The recollection of one witness that he had seen a 
letter from C, to I., authorizing I. to sell a lot of land 
for him at a particular price, which letter has been 
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130 


428 


lost, is too imperfect and uncertain to justify and pro-, 


tect a sale and conveyance by I, as the agent of C. 
Ibid. 

See Adverse Possession, 2; Deeds, 1, 3; Disclaimer; 
Ejectment, 5; Estoppel, 1; Evidence, 33. 


TRESPASS. 


A trespass will not be enjoined by a Court of Equity 
except in a special case. Crown vs. Leonard & Good- 
OB nvicserasinssevinesinaser spite maaan 


TRIAL, MODE OF. Grant, 6. 
TRUSTS AND TRUSTEES. 


1, Where there are two executors, and they both join in 
a credit sale of the property of the testator—the terms 
of the sale not being prescribed by the will—and one 
of them who is a trustee for a legatee, consents that his 
co-executor shall take charge of: all the proceeds, he 
makes himself liable to his cestui que trust for her 
portion, Boberts vs, Thematiessisccceccscsacesdtansnendes 


31 
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2. A jury is justifiable in decreeing that a trustee, who is 


executor also of the estate from which the trust fund 
is derived, who accounts to his cestui que trust for the 
yearly interest, and pays tax on the fund as trustee, 
has the trust fund in hand. bid. 


. When a complainantis justifiable for sueing a trustee, 


to recover or secure a trust fund in the hands of the 
defendant, the solicitor’s fees of the trustee will not be 
allowed for resisting the bill. bid. 


. Conveyance of aslaveto J. R. W., “for the use of 


W. M. W.,” (a minor and an orphan, whose guardian 
was C. W.,) with a limitation over, “in the event of 
W. M. W. dying without child or children:” Held, 
that the guardian, C. W., was entitled to the posses- 
sion of the slave as against J. R. W., the trustee, the 
trust being executed, and the possession following the 
ee, | TE EN caer siccnssancecscecenssovescesems 


. Under the Act of 1856, giving acommon law remedy 


against trustees and trust estates, the process of attach- 
ment does not lie against a trustee, assuch. Smith vs. 


See Hquity 26. 


UNDUE INFLUENCE. 


See Testamentary capacity. 


3. 


bo 


i) 


VERDICT. 


Where the testimony in support of the verdict greatly 
outweighs that against it, a new trial will not be 
granted, of course, on the ground that the verdict is 
against the weight of evidence. Horne vs. Plunters’ 


OS Serre ie eiabioaaiameiaaaiat radiated ntdeliibauaaiecdanik 


. There being evidence on both sides of a case to the 


material points, the verdict will not be set aside as 
contrary to the weight of evidence, unless it be stroug- 


ly and decidedly so. Roe & McDowell vs. Doe ex dem. 


pT Pee EE ne Te Te Ree TET ee PERT 


. A new trial will not be granted, on the ene that 


the verdict was against the evidence, when from the 
facts in proof the jury might reasonably have arrived 
at a conclusion that will onan the verdict. Beall 
v8. Leverett........00 ptanetekonneve Hinanesibickernensseahice 
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4, Where the verdict is against the issue of adulterine 
bastardy, this Court will not disturb the finding, un- 
less a case of plain, natural impossibility has been 
made out by the evidence. Sullivan vs. Hugley et al.. 


5, A verdict which is against the law and evidence in 
the case, will be set aside, and a new trial awarded. 


Hudgins vs. Crow et al...... nai eu axuaens eannens sia sala 
g, A verdict unsupported by evidence will be set aside. 
Ramsey vs. Blalock....... ieibeehin seiseueseaniadetaieads 


7, Where there is no irreconciliabie conflict in the testi- 
mony of two witnesses of equal credibility, upon a 
question fairly submitted to the jury, it is the prov- 
ince of the jury to decide between the witnesses, and 
their finding will not be disturbed, especially where 
the jury follows the law, and the Judge who tried 
the case, refused a new trial. Bohanan e¢ al., vs. 
DP 6 scetn xiiha, Heinieniienie ees eebingbaaes _ 


g, A verdict in conformity to law and the facts of the 
case, will not be disturbed. J bid. 

9, A verdict, that is against law and evidence, will be 
set aside. Johnson vs. Black & Cobb..... eeleudatan due. os 

10. A verdict in accordance with the law and the facts 
of the case will be maintained. Rome Railroad Com- 
pany vs, Sullivan & Cabot....... aacesaeeene kedadaireu sian 

11. Where the verdict is strongly and decidedly against 
the weight of the evidence, a new trial will be grant- 


ed. Buttram vs. Jackson...... PRO ee: per Semen ale 
12. A verdict well founded in law and in fact will not 
be disturbed. Cleland vs. Low....... uestisimcuaduauianenl 


13. The Court below is right in sustaining a verdict and 
refusing a new trial when the verdict accords with 
the law and facts of the case. Wallace & Wallace vs. 
DTI sen scesiscatenantine andanwdiendeds jemventsannesennds wit 

14, Where the evidence shows that the plaintiff has 
failed to comply with a condition of the contract, pre- 
cedent to the obligation of the defendant to pay the 
note sued on, a verdict for the defendant is right, and 
will not be disturbed. Keaton vs. Read et al........+. 


15. When the evidence justifies and sustains the verdict, 
a new trial will be refused. Hobgood vs. Cochran... 


16. Where the verdict is in conformity to the law and 
testimony of the case, it will be maintained. 


Vou. Xxx1I—49. 
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VERDICT. 


The verdict of a jury, upon an issue of fact fairly 


pp chins to them, wherein evidence was adduced on 


both sides, and no error of law complained of, will 
not be disturbed, especially when the Judge who tried 
the case is satisfied with the, finding. . Lynch. vs, 


18. Where there is evidence enough to fully justify the 


Verdict, 4 new trial will not be‘awarded. Stanford vs. 
Momapin eb abs. iii serves ie isecacsive bode Sle sevsbiee dota 


See Damages, 3. 


3 


VOLUNTARY .CONVEYANCE 


In a case arising between.a volunteer and a subse- 
quent ‘purchaser for value, without notice, it is not er- 
ror‘in the Court to charge the jury tliat the subsequent 
sale.of the property was.a circumstance to be consid- 
ered by them in determining whether or not ‘the vol- 
untary deed was made with intent to defraud. -How- 
ard, et al., v8. Snellipgiy..sosvarnisivensactoeseabedaceeneedencs 


. Nor was it error in the Court, to charge, that that 


circumstance is not conclusive, but that:it:may be re- 


butted by evidence showing that-the voluntary con- 


~-veyance was bona fide. Ibid. 


Co 


. The cases of Flemming vs. Townsend, Fowler vs, 


Waldrip, Harper vs. Scott, Clayton vs. Brow n, Brown 


et al., vs. Burke, and Black ef al., vs. Thornton, re- 


viewed, shown to be-consistent and re-affirmed. Ibid. 


. A great lapse of time, (say thirty years), between the 


voluntary’ conveyance and the subsequent conveyance 
for' value, is a circumstance’ to be‘ gravely considered 
as évidence rebutting the presumption of fraud, grow- 
ing out of the case, and connected with other evidence, 
showing strong influences operating on the donor’s 
sense, of justice,and natural. affection, to induce the 
making of the voluntary, conveyance, ‘should be con- 


sidered 9.rebuttal. of the presumption, » bid. 


WA RRANTY. 


the! pendency of dn‘action brought‘to evict his verdee, 


625 


195 


Ae Whete a ‘ ypbdrattitd of the title of land is | Hotified a’ 


and he fails.to make the! Necesdary ‘prow? to’ protect -°) 




















INDEX. TRY 


the title;/he is liable, upon an action of covenant for, 

a breach of his warranty, for the purchase money, and 
interest and costs of the case; and the failure, of the 
‘vendee to produce a deed, will. not excuse him, if he’, 
could have successfully defended the action without 

the deed, and the deed itself wotild not have availed 
without this additional proof. Wimberly vs. Collier. 18 


An administrator can not bind the estate of his intes- 
tate, by a warranty of the soundness of an article sold; 
by him. Ramsey vs. Blalock.......ccccecsvccsccsevscpuces QUO 


3. In a suit by the vendor of a warranted article, it-is 
competent for the purchaser in all cases to prove a 
breach of the warranty in reduction of the damages, ‘' 
and the sum to be recovered for the price of the arti- 
cle will be reduced by so muchas the article is dimin- 
ished in value by the non-compliance with the war- 
ranty. Taylor ve. Griswold... 2.0.0 .qe ise ccc ces wee aee des G69 


bo 


WEAPONS. 
See Criminal Law, 1; Charge of the Court, 7. 
WIFE'S EQUITY. 
See Post-Nuptial Settlement, 
WILLS. } a 


1’Where the question is revocavit vel non, parol evi- 
dence, as to the acts and declarations of the testator,,) — 
are admissible, although made at any time between .: 
the making of the will and the death ofthe testator. .. 
(Patterson et al..vs, , Hickey... vevees ong SE 


2. Whether a paper be a will o or a wnt panies upon; ; 
its effect and operation, to. be determined by its own: , 
lterme.... Daniel. 08). Vedhessen.crscscercecerersioke-cne+peh OO 


> If, from the.terms of the mstrument,it appear that 
gf bs intended that the title to the property specified 
should remain in him, until his death, and then pass 
to the donee, it is a testamentary paper, whatever be 
its form. If on the contrary, the terms of the instru- 
ment clearly indicate an intention that the title shall 
pass eo instanti that it is executed, it is a deed, not- 
withstanding the enjoyment be postponed. Provided, 
the essential requisites of a deed be not lacking. I bid. 
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4, A legacy failing, either by lapse or because void at 
law, falls into the residuum and passes to the residu- 
ary legatee, and not to the next of kin. Wood vs, 


Mitchell... ... 
See Devise and Legacy, 1,2; Testamentary Capacity. 


WITNESSES. 

1. Upon a motion to enter up judgment for a witness’ 
fee, on an indictment, when the defendant had been 
convicted, and on which motion an issue has been 
made up and submitted to the jury for trial, the sub- 
peena under which the witness attended, with the en- 
dorsed affidavit thereon of the number of days in at- 
tendance, the distance traveled, ete., with an order of 
the Court approving the bill, and ordering it to be 
paid by the county treasurer, is sufficient proof, prima 
facie, under the statute, to authorize the motion to 
prevail. The same being a substantial compliance 
with the act regulating the collection of witness’ fees 
in criminal cases. Gilliam vs. The Stdte......cceceeeee 


2. In such case, when the defendant offers no proof in 
support of the grounds taken in his issue tendered, a 


verdict of the jury is unnecessary; the Court should 
withdraw the issue, and order the judgment to be en- 
tered. Ibid. 

3. A witness is not allowed to prove the opinions of 
others, on any question. Sullivan vs. Hughey, et al... 

4, One who has a direct interest in the event of the suit, 
is an incompetent witness in behalf of the party with 
whom his interest is identified. Bohanan, et al., vs. 
BNO: sctatats Hotness reoniaen 

5, A witness who is interested in a recovery by the party 
calling him, isan incompetent witness for such party. 
SER 00. TOMO a sek cnsnsivncasiiceneveieistieseecernte Me 


See Attorney at Law, 1; Deeds, 5; Evidence, 27. 
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